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PREFACE 


TfiE student of Const ituticmal Law 
realises at every turn tiie truth of tlie saying — 
the roots of tli<! pifsent lie dee]> in the ])a.st 
Professor Cowell had fully anticipated the value 
of tliis ohservatioii, since nuule classhtal by Sit 
William Ans(ui, wJien lie delivej-ed his Tagore 
Law Lectures on the History and Constitution 
of the Courts and Legislative Authoritii;s in 
India. TJie “ lectures ” in suecessivi* editions 
have fornied a reliable handbook for every person 
interesteil in tlie liistory and growth of the 
Indian institutions concerned. But tliere have 
been many changes in the law affecting them, 
and the Indian Legislations, in paH iiailar, have 
been re-<aist. re-constituted and ])rogressively 
expanded in a succession of ileforuis Ai’ts passed 
since thc! Fifth Kditioii of the. book was published. 
So at th(! invitation of tlie publishers I have 
prepared this new edition of what may be 
regarded as the standar<l tnuitise on the subject. 
The additions and alterations found necessaiy 
have been made so as not to iuteri’ere in any way 
with the framework and scheme of the original 
book. The early liistory of the Privy Council 
has had, however, to he ^e-^\^.■itten in the light 
of the results of recent research, and a new 

( V ) 
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PREFACE. 


chapter has been added embodying the sub¬ 
stance, trend and purposes of recent enactments 
afFecting the constitution of British India in its 
various aspects, so that the present book gives a 
full explanatory’ account of the Institutions in 
quest ion as they stand at the date of publication. 

In the work of revision 1 have derived 
substantial help from one of my former colleagues 
at the University Law College, Professor 
X. X. Ghose, sometime Tagore l^aw Professor, 
Professor and Dean of the Faculty of Law 
(192ti—1934) at the Dacca University, and 
author of the standard book on Com-paralive 
Administrative Law. He has written out the 
entile chapter on the recent reforms and his 
expert knowledge, wliich he laid unreservedly 
at my disposal in this work of revision, has 
added considerably to the value of this new 
edition. 


S. C. B. 
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CHAPTER I 


Eaklv Historv : the Grant of the Dewanny. 

Introducftion—Oomineiu'cMiioiit of rstnblishod Institutions— 

('haracter of niurr<‘dcMit history—First iiitrodu(.‘tion ol‘ 

Europeans into India—Early insiory of the East India 
Oompany—Territorial iifftiiiisitions-Fall of the Mogul 
Empire—Aggressive [loliov of the Company--Settlomeni in 
Bengal—Position of the Eiiglisli before their Conquest-- 
.Legislative Authority of tlie Goiii|iauy during that period— 

Charter of Elizahetli—Of tlames l - flf Charles II—Of 
William 111—t-barters of and 175!)—tliidieial Authoiilv 

of the Company during that period—NrH-essify for ohtniniin' 
it—Early (.'hartcrii—^hlayors' Courts—..In risdir.tion of the 
Governor and Coniie.i]--Mayors' Courts aiid (.Courts ol 
B-equests—Subjugation of Bengal—Civil Disonlers and 

Anarchy—ElernenLs of Civil Ordiu-—llelatioiiH of the Mogul, 
the Nabob, the (^rown and the (.Company—First Attempt 
to re-organize iSooit.‘ty—Grant of the Dewaniiy—Its effect - 
No Judicial Coercion over Europeans—Uefornia of Lord 
Clive—Necessity for C«rant of DcHnitt? Authority. 

fTliE purpose of the work is to present a general view Introduc- 
:of the legisla tive power and judid al^ au t horit y now 
and heretofore exercised in British India. And in 
I doing so it will be unnecessary to refer with thel 
"acc ustom ed detail to the various enactments passed 
during the rule of the Company in reference to this, 
subject. The earlier legislation is treated at length in 
Harrington’s Analysis, w'hich was published in 1805; 
and a long string of Acts and Kegulations is to be 
found in Auber’s Analysis, Mor lev’s D igest, and other 
works. The object of this volume is to separate the 
exis ting legislative and judicial institutions from the 
previous history of those institutions, reducing the 
latter as much as possible to a continuous narrative. 

The subject is preliminary to the study of the laws in - 
force in British India, and deals with the character 
c, HC 1 
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and powers of tJie councils and tribunals which res¬ 
pectively make and administer those laws. Tn any 
question of difficulty as to the. source* and early 
boundaries of power in reference to any institution, 
the particular enactments relating to it must always 
be consulted. 8o far as regards the legislation of the 
past , its general chara^t*ter and his^rical bearing will 
here alone be explained : that which regulates existing 
institutions will be treated in greater detail. 

The suppression of the Indian IVlutinies and the 
assmnption of the government in name as well as in 
reality by the Kiiglish Cro wn in 1858jed to a consqlida- 
l ion and re-establishment of the Indian Empire ; and 
tlie y ear 180J, in which the Indian CWncils' Act and 
the Indian. High Courts' Act^ were passed, marks 
the close of a tedious ii^id intricate pcriocf of Indian 
constitutional history. From 18G1 to 1919, the date 
of the Alqntagu-Ghehnsfbrd (lovcrnment of India Act, 
that history will be seen to have developed along lines 
of which t-he foundations were those laid in 1858 
and 18G1. Fundcamcntal changes were initiated in 
the constitution and functions of the legislative 
authorities, and partly also in the strueture and 
working of the (*xecutive government, by the Gove rn- 
i nent of ind.ia. Art of 1919^ in o rder t o give effect to 
the intcnt i()njjf the Briti^^^^ yarliament and Government 
to confer a measure of responsible government in the 
ProvTncial' "admiiiisfralions’ lii" 'Thdui', by ' way of 
experiment more or less. The Government of India 
Act of 1935, recently enacted, contemplates an even 
more radical departure from the ideas that underlay 
; the. Reforms of 1858—1861. The coming years may 
be e jected to sec the establishm ent of the beginning s 
of an All-India Fe dpratinn w^th self-gove rning British 
Indian Provinces and a elf-ae tingj^nn RtaW-Jor 
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uni ts, and the institution. nocesaary tioiollay y I 76& 

t hereto, of an Ali-lndia Federal. ..Court. 

Constitutional history i n In dia has had nothing 
to do with the steady.growth of nation^ 
(institutions. It is a record of experiments made 1 ^’ 
!fo'reigiT~FdTers‘t alien races in a strange land, to 

(adapt European institutions to Orien tal h abitjj^juliift-. 

;= making definite laws supreme amongst ])eoples who 
j had been ac(rustoiiied to associate govffrnmenl with 

. _ P . 

' the exercise of arhitrary and uncontrolled autliorlty. 

‘Vrhcrc is considerabie vacilla tion of piirj)ose exhiKittnJ 
in those experiments, iuilueiiced as they have been by 
conflicts of opinion and the rivalry of interests, l)ut on 
’4 the whole there has been a steady advance towarj^ 

! higher conditions of progress. 

i The year 1781 marks a most important era in the*/ Comincnco- 
history now under consideration. It terniiiiaied a "gtoblished 
period of fierce a nimo sity and struggle b(»twe(.‘n tliose institutions, 
who wished to see English law' and (Courts of Justice 
introduced at once into the country and rendered 
supreme over the Executive, and those who considered 
that such a policy was wholly impracticable, and that, 
circumstanced as the Eiiglisli then were, Coverninent 
must for a long time to (rome control the authority of 
the Courts. It co mmenced the e ra of independent 
In dian legis l ation ; of the authority of the Su]>renie 
Court, as it continued more or less to be exercised for 
eighty years; of the establishment of a Board of /;, 
Revenue entrusted with the charge and administration 
of all the public revenues of the provinces, and i nvested 
in the fullest manner with all powders and authoi:ity, 
un der ... the .control of the jGoyernor-G and 

Council ” ; * of the recognition by Act of Parliament , 

* H llaiTiiigtoirs Anaiyau, p. 35. 
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of the established Sadder and Pro viacial C oarts; and (y 
of the recognition by Act of Parliament and in the 
Revised Code of Bengal of the right of Hindus and 
Mahomedans to be_^oyerned._by.. thck 
usages. Xhc plan of government^ both as regards legisla¬ 
tion and the Courts of Justice, in that year assumed a 
definite shape, and althougli iiiaiiv ehunges of course 
ensued in the l oin; p er iod 1801) wh ieli separa ted 
th e administration o f WaKenJIlastings, tlie iirsl 
Co yernor-ftene^^ ) qf Tndiai ffOUl tlu; cltmt: f*f of 
Lord Canning, its first Viceroy, still they were changes of 
detail, often of great importance, but lea ving unaltered 
the general character of the systtun then introduced. 

The yea r 17jSJ may theiTfore well be taken as the 
first dividing point of time at which the cdiaracter of 
that history essentially changes, at wlii(jh the boundaries 
of authority have at last become strongly defined. 

Previous to that date the general character of 
Indian history, or of the history of the go\Trnmeiit by 
the English of their Indian possessions, is seen to have 
been one of mili^y str u ^lc and ciyil^ intQi- 

spersed with occasmnal efforts to organize_^ciety. A 
.vivid description of it is given by Lord Macaulay in 
his celebrated Essays on Lonl Clive and Warren 
.Hastings. The chie f centres of int erest arc the in- 
(lividu^ efforts and achioveii^ute of the two pow^ei^ 
ichiefs who laid tlie foundation of Hic BritisirBmpire 
in India, and to wEbiuthe natives 
government, greater security, greater wealth, and 
means'^ social happiness and order than they ever 
(experienced before or would ever have been likely to 
obtain had Clive and Hastings ni^’er li] ^. 

Previous to that date, moreover, the history of 
CauEts ,{uid.. Legisl^^^^ Ves intennixed with the 
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history of the Executive, and they must be pursued IfiOO—ITIW. 
to pethe r. For notwithstanding the w’cll-mcant attempt, 
in 1773, b}'" means of tlie Supreme Court then established 
to introduce law and order, the rash and ignorant though 
well-intentioned policy, of which that scheme betrays 
the existence, only increased the civil confusion, and in 
the midst of the greatest disorder almost paralysed 
the autliority of government, without substituting 
any oth(?r means of security for life and property. 

It will be convenient, therefore, t o divide the history of 
t his subject into tw o T>ortion s; to give a gencra 3 ][ view 
of the Company, its .con<iuosts and its efforts at social 
or ganizat jon wdth rcfcTcncc to surrounding circum¬ 
stances down to J781, and afterwards to trace the 
subse(|ucnt history of the 

institutions, which by that time had sprung into 
separate anci defi nit ci existence. 

The first branch of the subject is worthy of 


con^sul(?raW attention. It incluclcs within its scope 

events of the g rant of th^^ 

De w-ani l}" by the Mogul E mper or, and the Parliamentary 
attemp t to settle I ndian affai rs by the 1?pgijln.ting ^ r.t 
Those ocjcurrences refer exclusively to _Beng al. The 
other Presid encies were governed in imitation of the 
policy pursued by the Supreme (Jovernment in reference 
to the chief Presidency. The problems of difficulty 
were w orked out in Bengal ahd t Seir solution was 
transfe rred to Madras and Bombay. 

To start from the beginning, the Portuguese were pint in- 
the first European nation who persevered in carrying 
on trade and acejuiring dominion in India. Their 
countryman. Yasco da Gama had discovered the passage 
round the Cape of Good Hope, and thus for a whole 
century conferred upon the nation to which he belonged 
a monopoly of trade and commerce in the East. 


into 
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Subsequently the Dutch f ollow ed the Portuguese, and 
subverted their power. Finally English naerchants 
endeavoured to prosecute trade with India, and their 
efforts proving successful, a Charter was granted by 
Qu een Eli zabeth in the year 1600, im^orporating the 
London East India CoinpanyV^nd giving to them the 
(‘xcliisive right of trading to all parts of Asia, Africa, 
and America beyond the Cape of Good Hope, eastward 
to the Straits of Magellan. 

With regard to the existence of the Company, it 
seems that after the restorati on of C-harlcs II various 
attacks were nuide upon the existence and enjoyment 
of exclusive rights which had be(?n conferred by the 
Crown irrespective of Parliament ; but they were made 
without effect. In 1(598,* however, another Company 
was incorporated under authority of an Ac,t of 
Parliament by a separate Charter under the name of the 
^English East India (^ompany. Ten years afterwards 
the two (-oiupaiiies were united under the award of 
L ord Godolphin in Uie sixth year of Queen Ann e : 
the Chart er granted l)y William HI in 1698 remaining 
as the foundation of the privileges of the united 
Company, under which the ( ^urt of Directors, wa s 
constiti^ l and the (loneral Court of Proprietors was 
vested with the chief authority and control over the 
affairs of the Company. This constitution remained 
unchanged till the Hegulating Act of 1773, under the 
provisions of which" statute a Governor-General and 
Council were first nominated, with power over the 
whole of the Company's possessions in India, a Board 
of Control being shortly afterwards formed at Home. 

During the s^j-fiyc years ivhich elapsed from 
the union of the two Companies under the award of 


* 8ee 9 & 10 William ft. Maty, CAap. 44. 
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Lord Godolphin down to the Regulating Act of 177ii, looo— I7fi5. 
great acquisitions of territory were made; and tlu\ ^ '' 
position of the Company was gradually changed from . 

that of tenants of faetcHiia, 

Mogul -Eta pegor. tQ - j:)ne of practical and indqiOldent 
sovereignty. 

With regard to acquisitions of territory, the first rerritohftl 
j)osscssion of the English was the isla n(i of Bombay, J^ons!*** 
ceded to Charles II in KiCLhy the King of Portugal 
as part of the marri^e dowry of the infanta. Charl<\s 
IT granted it to the East India Company, which about 
the same time, gained possession of some factories on 
the we st coast of India. Somewhat later, factories 
were cstablisln^d at Aladras and other places on the 
east coast. Last of all, the Company made trading 
settlements in Bengal, and founded (Calcutta. The 
factories of Bombay. Madras, and (‘aleutta l>e(rame 
the leading factories in their different localities, and 
exercised control and suj)ervision over the subordinate 
depots and places in their vicinity. ■(. 

The ruin of the Mogul Empire proc(‘eded with Fall of tba 
great rapidity after the death of A gfunpaeb in 1707 K^'lre. 

He was succeeded by a series of nominal sovereigns, 
w'hosc dornTnlons were invaded and whose authority 
was defied. The Mahrattas overran the country, 
which they either subjected to their rule or w'asted by 
their plunder. Even the European factories were in 
danger, and the settlement of Calcutta was fortified 
and enclosed within the Mahratta ditch. It.—nms ' 
durin g this fe ud between the and.,tlU 2 .Maho- 

niedan, which spread from_one end pf the ’ 

other and threw the whole peninsula into confusion, ^ 

j, - I . - ■ ■■■■.«—-- 

that the Viench and English first began the work^of 
conqjwst "aiiicT”annexation. conquesto of the 

French, the principal of which was in the Madras 
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Presidency, were first disputed by Clive in the year 
1750, and from that time the power of the English 
continued steadily to increase, and that of the French 
to decline. In a very few years the English occupation 
of Madras was placed beyond the reach of French 
aggression; the vigour and force which the long 
rivalry had developed serving for the time to secure to 
the rrcsideiicv of Madras tlie leading rank in the 
Company’s settlements. 

Tims Madras became the most important po.sscssioii 
ofjthe Company. It was the serene of the early victories 
of Lor<l Clive, and of the first successful efforts to 
acquire political power and dominion over the country. 

' It was not, however, till the middle of the 18th century 
that the Ctuupany began to combine military and 
political aims with the ordinary pursuits of a mercantile 
corporation. Its rivalry wdth the French, the neigh¬ 
bourhood of the Mahrattas, and the frequent attacks 
to w’hicli it was in consequence exposed speedily 
converted its Maciras servants into soldiers, and paved 
the way to occuisional conquests. Kveiituallv the 
decay of the ^luhoined.nn jiower in India, tlie incursions 
of the Mall rat las. and tlit? rivalry of the French nuider- 
ed it necessary for the (Company to choose bc^tween 
immediate witlidraw^al and a jiolicy of aggression. 

Cp to this time, althoiigli the English had built 
! Fort _Willian^ anc 1 settled in Bengal, they had not 
I departed from the character of merchants and factors. 

! The accession of Surajah Dowlah in 1756, who entered 
upon a policy of repression which he had not the 
resources to sustain, was the commencement of a 
series of struggles which ended in the establishment of 
the Company’s authority in the Lower and afterwards 
in the Upper Provinces of Bengal. The capture of 
Fort William and the tragedy of the Black Hole roused 
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the., vengeance of the settleinont at Madras. Clive mmw— 1765 . 
eanie_to ScjpLgal, recOYCxcd Calcutta and in the next 
year, (1757), by the battle of Plassey, destroyed the 
power of Surajah Dowlah, and obtained possession of 
Moorshedabad, witli authority over the whole of 
Jiengal. 

The forecoiiiff observations will serve as a sk<‘tc*.li Vfwitioa of 
of the origin and progn^ss of tlie Company and its hofore their 
conquests down to and shortly after the battle of 
Plassey. During this periotl wherever the Knglish 
settled, except in the island of Bombay, wliieh had 
been ceded in full sovereignty to Charles 11, tJie general 
character of their position was tluit it^was 4>btiained by 
leave of the Native (Toveriiinent. ^In Btmgal especially 
their settlements were founded and their faetories 
fortific?d with that leave, in distri(‘ts pnndiased from 
the owners of the soil by pennissioii of that (lovernment, 
and held under it by the Company as subjects owing 
obedience, as tenants rendering rent, and even as 
officers exorcising by ilelegation a part of thc» authority 
of the Native Government.* 

The ordinary conseqlienees of this state of things 
would have been to r egder the English subje ct to the 
Nat ive Government a nd amenaMc jbo its law:BL They 
could not, however, be govern ed b y the, la>K..^Qf the 
Koran, and thmJore from necessity they rem ained 
subject to th^ ojytL obliged to take 

measures for introducing and administering it. Before 
the English assumed sovereign powers and independence 
of native authority, „ ..their position was extremely 
anomalous. Though their factories were part of the 
domiuion of the Mogul, their own law ivas administered 


* See judgment of Lord Brougham m the Mayor of Lyons 
EaM Iwlin Company^ 1 Moore’s Indian Appeals, p. 272. 
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on them, and tlieir own national character imparted to 
them as coinpletelv as if they were parts of English 
territory’. A foreigner residing in them and carrying 
<»n trader was held to take his teiiiporary national 
character not iroin ihe Mogul dominion, to which they 
were subject, hut from the British possessions.* 


Lngislativr 

autlioritv 

of the 
Coinpau\' 
during th.'it 
period. 


Charter of 
Elizabeth. 


Under these circumstances, it heeame necessary 
ill very early days of the existence of the Company 

(1 that tlieJ>o\yn should grant to them certain legislative 
and judicial authority to be exercised in their East 
Indian possessions. That authority, however, it so<?ms 
clear, wa.s„ojily intended to hi* exerciseil over their 
English servants and such native settlcTS as placed 
themselv<»s under their protection. Witli regard to 
the early legislative authority, the Charter of Queen 


Elizabeth in 1601 granted to t he (Governor apd Co mpany 

! or the more part of them (being asscjinWed) power, long 
^ before they posses.sed any territory or sovereign 
j authority, “ t o ma k e, or dain, and con stitute such an d 
I so many reasonable laws, con^t iitions, ordejrs, and 
ordinances, as to them or the greater part of them 
being then and there present, shall seem necessary 
and convenient for the good government of the said 
Company and of all factors, masters, mariners, and 
other officers employed or to be employed in any of 
their voyages, and for the better advancement and 
continuance of their trade and tirafBc Tliey were also 
empowered to put in use and execute such laws, and 
at their pleasure to revoke and alter the same or any of 
jthem as occasion shall require an d to p rovide such 
I pains and penalties by impnsonment or fine as might 
/seem to them necessary to secure their due observance. 


• See the Indian Chief, per TjOifl Stoneil. 3 Rob- Adm. Rep., 
12 at p. 20. 
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.1 a mes 1 by his ('H arter, 16U9J renewed ifioo— 1765. 
the same power, both Charters containing tlie proviso 
: “ so always as the said laws, orders, constitutions, of .lameA l. 
ordinances, imprisonments, fines, and aiiiercianients be 
reasonable and not cjontrary or repugnant to the laws, 
statutes, or customs of this our realm 

Charles Il's Charter, granted in Ififii. contained a or t:harlo« 
similar provision. . 

In the Charter relating to the island of Bombay, of 
whi(‘.h the sovereignty liad been ceded, granted by 
Charles TI in tin? year 1669. a similar power of legisla- 
tion was giv(m. 


All these early (,^harters were surrendered when 
the two Com])anies were amalgamated under the 
award of Lord Codolphin. The laws passed in 
pursuance of theiii were directed to be published ; but 
no trace of them now exists. They probably \rcrc for 
the most part coneerm*d with the trade of the Company, 
j)reserving its monopoly and repressing interference. 
It is probable that the powers were not extensively 
used but it was necessary that they should exist, in 
order to provide for any emergency that might arise. 


The Charter granted by Wdliain 111 in 1698 oMVilliam 
b ecame the foundation of the .United (Jompany. which » 
was subsequently c^led the Bast India Company.* 

Sy iL th e Com pany were vested wdth the gover nment 
o f all th eir planta,tions, tj^ ^ 

BCjyereiirii power being reserved for t he (how^ n. Courts 
of Judicature were also established as before, but 
nothing was then said about a pow'or of legislation. 

In GTeorge I’s Charter of 172(5, which also estab- (‘hartera of 
lished th^ Mayors’ Court.s, the Governors and Councils i 7 r ,3 


* Vidu 3 & 4 Wm. IV, Chap. STi, Section 111. 
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f uf th e three Presidencies were vested with the power 
1 “ to make, constitute, and ordain bye-laws, rules, a nd 
oMinances fpr the goc^ government and regulation of 
; the several corporations hereby created, and of the 
inhabitants of the several towns, places, and factories 
aforesaid respectively, and to impose reasonable pains 
jand penalties upon all persons offending against the 
same or any of them Such laws and penalties were to 
))e agreeable to reason, and not contrarj’' to the laws 
and statutes of England. Tliey were not to have, 
any force or effect until the same had been aj)proved 
and confinned by order in writing of the Court of 
Directors. And then the Charter proceeded : ‘‘ We 
do hereby ordain and declare that none of the corpora¬ 
tions hereby created shall havi> a power or authority 
. to make any bve-lnw^^ nilea. or ordinances wh atsoe ver 
! other than such rules as they are respectively by these 
;presents empowered to makeThe Charter of 1753 
igave a similar power, omitting the passage quoted. 

With regard to the grant of judicial authority to 
be exercis<?d in the Company's settlements, we might 
reasonably expect that it would be called for and 
required before the necessity arose for establishing any 
legislative authority. The actual decision of disputes 
in an infant society is of practical importance long 
l>efore the necessity of a definite body of rules is felt. 
Moreover, the English were supposed to bring with 
them such of their own laws as were applicable to 
them in the 'circumstances in which they were placed. 
And factories established amongst races alien in 
religion, habits and customs have always been deemed 
by the law of nations which has prevailed in 
Christendom to be so far exclusive possessions, or at 
least privileged places, that all persons during their 
residence within them have been considered for most 




EARLY CHARTERS. 


13 


purposes to be clotlied witli the national character of niui»— itga, 
the iStatc to which the factory has belonged. 

Accordingly it seems that as early as 1G18., i5ir NiM-easity for 
Tlionius lioe, the A mb assa dor Janies I,, had. secured 
by treaty with the Mogul the privilege, fo r the facti;ry 
at Sura t, ^hat di sputes bpt>yeen the Englisli only should 
bo deci de d by th(iiiiselves. The East India (IJoinpany, 
before the end o f the 17th eej itiirv, luul obtained and 
inaj.t e use of pC timssion to build fortificaj ions a^ Madras 
andjfiUcutta* and thus <^sta).»ijshed anil defended their 
own authority within their own factories. Under 
those fortifications, \\atives built houses as well as 
Europeans. And when the Nawab * on that account 
was about to send a Kaji, or Judge, to administer 
justice to the Aatives, the Company's servants bribed 
him to abstain from t his i)ro<.!c edina:. At the same 
time they held the island of Jloinbay under a grant in 
peipetuitv from the Crown of England . Jt was 
absolutely essential, therefore, in very early days that 
some authority to administer justice and some regularlx' 
constituted judicial authorities should exist in the 
possessions of the Company. 

In the earliest Charters granted by the Crown, Early 
power was given to the Company in a general and 
indistinct way to administer justice to those who’ 
sliould live under them. In iSGl Charles 11 gave by 
Royal Charter to thc^ Governor and Council of Jtlje 
several places beloi^ii^ to in the JSast 

ISHicsT power ‘ Ito judge al l persons bel ongin g to the 
said Governor and Company or that should live, under 
them in all causes,” wEelEer civil or crimu^^ 
to the laws of the kingdom, and to execute justice 


* See judgment of Lord Hroiighuui iii Mayor of Lyons v. /Cast 
India Company, 1 Moore’s Indian Ap{H*als, p. 272. 
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accordingly In grants to the Company within the 
next thirteen years of the islands of Bombay and 
St. Helena, full power was given for the exercise by the 
Coinpnny of judicial authority according to the British 
laws. And in 1083 Cliarles 11 granted a fu rther Cjmjcter 
in wdiicli t he roy a l will was dec lared that a Court of 
J udicature sliould be established at such places as 
th e C ompany might appoint: to consist of one p erson 
learned in tJie Civil laws and two merchants ajl to Im‘ 
a ppomt 0(1 by. t jie Oompaii}’, and to decide according 
t o <*<|iiitv and good conscymet^ and a(?cor7ring to tiie 
laws and customs of nKTchants by such rules as the. 
Crowirsfiould from time to time dircHst either by tin* 
Gr('at Seal or Privy Sc^al; failing wdiich directions by 
such ways and iin*ans as the Judges should think best. 
These jirovisious w^re continued in some subsequent 
Charters, but tlu»v do not app(*ar to have been etl(»ctnal 
f<jr the purpose* for wdiich. they wer(‘ frann,*d. 

f Ill less than tw(‘nty years after the Unit ed Company 
* was establisln?d und('r the Act of Queen Anne, its 
\ Court and Uirec^tors ri^pr(‘S(>nt(*d by jietition to George 1 
•■that tlnu'e was great w'ant at Madras, Port William, and 
; Bombay of a proper and competent power and authority 
I for thc_more spe edy a nd ^egec^fa^^ adiuiiiistering 
I of justice in (‘ivil cuiuses, and for trying and punishing 
of capital and other eriininal offenpes and misdemean- 
jours; and they accordingly prayed permission to 
jestablish Mayors’ Courts at these plat^cs. Thereupon 
the existing Courts, whatever they may have been, 
were superseded, and in the year 12.2 0 (1 3t;h Geo. I) 
the Cyowji by JLctters P atent established Mayors’ 
H/Courts at Madras, Bombay, and Fort William, each 
consisting of a Mayor and nine Aldermen, seven of 
I Jwhom with the Mayor were required to be natural born 
British subjects. They were declared to be Courte of 
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i/)Iiecord, and were empowcired to try, lieiir, and deter- 
mine all civil suits, actions, and pleas betwtMMi partv 
anil party. 




' 4 \ 


By virtue of tlie same Letters Patent eaeli J^ocal .luriwlio- 

. . tion of the 

Oovernuient consisting of a Governor and was (Jovenior 

,constituted a (loymiimuitX-uiirt Itecord to which 
appeals from the decision of the Mayor’s'T'ourt might 
be made. In causes involving sums under 1,0(10 
pagodas,* the decision of the Government Court was 
final: it the siiin involved w’as above that amount an 
appeal lay from the Government Court to the King in 
5‘^'Council. The (JoviTiimcut (\)urt was further consti¬ 
tuted a Court of Oyer and Terminer, and was authorized 
and required to hold Quarter sessions for the trial of 
offences excepting liigh in^asou. The 




all^offences excepting liigh in^asou. The Mayors’ 
)Courts w(u;e enipow<*red lo grant probates of wdils and 
' administration to the effects of intestates. 


The Charter of Georue 1 recited that the (Company 
“ luid 1)V strict and cqiial distributiiui of justice very’ 

much cncpuragiid iiot only our ovyn.subjects, bjit( 

likewise tJie subjects cd otlier princes and the natives of\ 
adjacemt countries to resort to and settle iu the saiil ? 
fortSJ^'Towns^ iactories, and places, by which .means ; 
soine^dT'lliem had become very iK)pulpus,„,capceiiilJy ( 
thejglaces called Madras, Bouiba\% and Fort Williamjni 
Bengal”. It also recited that “ tliere was groat want 
inwall the said places and in other settlements of the 
Company of a proper and competent power and 
authority for the more speedy and effectual administer¬ 
ing of justice in civil causes and for the trying and 
punishing of capital and other criminal offences and 
misdemeanours ". The criminal trials were directedjto 


* A pagoda is a Madras coin, never current in Bengal, of the 
value of abrat eight shillings of English money. 
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|be conducted in the same or the like manner and 
Iform as near as the conditions and circumstances of the 
;place and inhabitants will admit of as any our Justices 
of the Peace or Commissioners of Oyer and Terminer 
nd G aol IJolivcr y do or may proceed by virtue of any 


ji'oinmission by us granted for that i)urposc 


Mayors* 

Courts 

and 

Courts of 
Requests. 


This Charter was superseded by the Charter granted 
to the same Company in 1753 (2 6 Geo. II), which 
re-established Mayor s’ IRnirts at Madras, Bombay, and 
Calculta7 viaih some am endmemts intended to re medy 
defet^s of wlTich the Company had compl ained . ^ The 
new Lettt?rs Paieiit al so established aT^ourt of jU j^ests 
at each of the said places for the determination of suits 
“ where the debt d uty or matter in d is pute should no^ 
ex ceed five pa godas ’B oth C ourts wxre made s ubiect 
to a control on the part of the Court of D irectors, 
who were authorised by the Letters Patent to make 


“ bye-la w^s, rules, and ordinanc es for the good gover n- 
meiit and rcguhition of the sev eral C!ourts of Judic ature 
istablished in India The chief alteration effected by 
the new Letters Patent was that t he Courts which th ey 
e stablishe d wer« limitiu^ in t heir civil jurisdiction to 
ii iiits betw'e(?n persons who were not Natives of t he 
s everal towns to wh ich the jurisdict ion applifid- Suits 
betwre en Native^ directed not to be entertai ned 
by the Mayo rs' ( .Courts unless by consent of J ;he parties. 

Th ese Letter s continued in force in Bengal for 
ab out twenty years, and in Madras ayjd Bninbfl.y for a 
longer period. A Committee of Secrecy^ appointe d to 
e nquir e into the state of the East India Comp any, 
obs erved with reference t o the Mayors’ Courts that t he 
Judg^were justly sensi ble of their own deficiency a nd 
had frequently applied to the Co urt of Director s for 
assistance. Application was thereupon made to the 
Crown for a new' Charter of Justice for Bengal. 
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Thus the first Courta of |l^ecord establishedJ n 1600—1766. 
B engal existed fur nearly fifty year s. It docs not 
fpear wliether, in the original Letters Patent or in 


those which with some alterations were substituted for 
them iii 17515, there was any intention on the part | 
of the Crown to assert any territorial dominion. I n th^ 
C harter of 1753, although there w as no precedent for 
it in the Charter of 1720, e i^l suits betw eenJ j^atives 
were expressly excepted from the jinisdiction^ rf 
May ors^ Courts, and directed to be determined among 
themselves : which appears to involve a renunciation of 
sovereign autTiority at that time over Natives. / 


This, then, was the extent of legislative and judicial Subjugation 
authority possessed by the Company at the time when 
the events w liich succeeded the battle of Plass ev^A.D. 

1757) compelled them to undertake the task of rec o nsti^ ^ 
tu ting and reorganiz ing society in tlio Loy er Provinces o f 
Benga l, i.c., ic> assume all the functions of sovereignty. 

A period of greater political confusion than that which 
follow’ed the subjugation of those provinces it is 
impossible to imagine. The conquered were without 
spirit or means of defence ; the c.‘onqucrors exhibited 
all that ffty ening, for plunder which sudden and easy 
acquisition of wealtlv inspires, possessed scarcely any 
of the elements of social union themselves, and were 
both unwilling and unable to undertake the duties of 
government, ^ pregnant w ith all th e 

gvils which the Normans introduced a mongst th e 
co nquered Saxons in England, evils of rapine, plunde r, 
a nd tyranny, without the r edeeming accompani ments 
of ^the .stro ng goverimicnt and <tetermincd spirit 
ord er which belonged to the No rm an conquerors, wh o 
were the most civil ized people of early Eu rope, and 
most advanced in the arts of government and in political 
organization. The victors of Bengal were for the 
0. HC 2 
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GlYii did- 
oiden and 
anareliy. 


most part anxious to plunder, and then withdraw 
from a climate which they regarded as fatal; they were 
separated by a year’s journey from the government to 
which they owed allegiance, and were as a gem^ral rule 
incapable, from their habits and knowledge and previous 
pursuits, of conceiving higher aspirations or duties than 
those of augmenting the dividends of their Company. 

S hortly after th e subjugation of Bengal, Clive 
departed to England, and during tlie five years wh ich 
foll^CMf, the ini sgovernmont of the Entrlish. s ave 
Lord Macaulay, was t^ri ed to ^ point such as seems 
ha rdly compatible with the very ex isten ce of societ y. 
They pulled down one prince and set up another in his 
turn, and on each accession to the throne, the new 
monarch divided among his foreign masters the treasures 
of his predecessor. The position of the Natives under 
these circumstances is vigorously described by Lord 
Macaulay :—** The ser vants of the Compan y obtained 
not for their employers, but for themselves a monop oly 
of almost the who le internal trade.* They liircfid the 
N a^ves to buy dear and to sell che ap. <They insulted 
with mpunity the tribunals, the police and the fiscal 
authorities of the country.) They covered with their 
protection a set jjLNatjyjB.. dgjende^^^^^^^ ranged 
through the provinces spreading desola tion and te rror 
whoever jyi 52 r appeared. Ever}- servant of a British 
factor was armed with all the power of his master; 
and his master was armed with all the power of the 
Company. Enormous fortunes were thus rapidly 
accumulated at Calcutta, while thirty millions of 
human beings were reduced to the extremity of 
wretchedness. They had been accustomed to live 
u nder tyranny, but never under tyranny like th is. 


* IfMaulay’s EMsys, VoL m, p. 177. 
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They found the little Huger of the Company thic^kcr 
thau the loins of h^iirajah Uowlah. Tnder their old 
masters they had at least one resource : when the evil 
became insupportable, the people rose and pulled 
down the government. But th e En glish govorn nient 
was not to be so shaken off. That governinent, 
op pre ssive as the most oppressive form of barbarian 
despotism, was strong with all the strength of 
civilization. It resembled the government of evil genii 
rather than the govoninient of human tyrants, * * 

The unhappy race never altemptc‘d resistance. Some¬ 
times they submittcid in patient misery, sometimes they 
fled from the w hite man as their fathers had been used 
to fly from the llahnitta; and the j)alanq^iiin of the 
English traveller was often carried through silent 
villages and towns wdiich the reimrt of his approach 
had made desolate 


The 2)08it.ion was slionly tliis. The servants of a 
mercantile company, w^itb some judicial and legislative 
authority existing amongst them wh<»lly inadequate 
even to their owm requirements, with all bauds of 
discipline totally relaxed, were the military masters of 
the country, practically freed from all control from 
England. Sovereignty and the right of atlm ini.s terin g 
civil and criminal justice were vested in the Mogul 
E mperor, whose government of the pn»vmces of Beng al 
consisted * of two parts : the I lewanny or collectiq n of 
the revenues and the administration of the principal 
bran ches of tFc department of civil justice, and the 
Nizamu^pr the military branch of the irovern ment. 

ju dicature : and of these the Dewanny w^as subordinate 
to the Nizamut. 


1600—1765. 


Elements 
of exfO 
order. 


* Mill’s History iif India, Voi. IV, p. If). 
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jT" Th e poH ors and (iutics of the native government 
•i^iiad lung been del egated to the Nabob of Mnurshedabad. 
Kelattons ^bnt the vietor ics of the English had hnallv disl odged 
I his authority. Those victories in reality transferred 


of the 
Mogul, 


flUllgUI, i Ilia aUtllUl il J • JI.C JLVwiawj i... . 

CrowQ I tlie rights of sovercigDty to the English Crown ; but 


and the 
Comj[>ari>. 


the sea t of that govcr uinent was in J j oiidon, and it was 
practically impossible for tlu* Croi^’ii to exercise its 
.rights. The Company, on the othe hand, w tTo by no 


means desirous of iu vokiu g the aid o f tho Governmeni 
at Ifoiiuj; they regarded any step in that direc tion as 
one wEclTtendcd to introduce a powe r into India w h ieh 
w aslik ely to prov e fatal to Ihe ^ rev enues a nd author ity. 
The Directors of the Compaii}' prescribed mercy and 
justice, but demanded an eiiormous revenue, wliieh it 
was impossible to obtuiu wit liont oppression and wrong. 
No restraint of moral duty or legal responsibilit}’ 
deterred the conquerors, while the only authority in 
England which they recognized, viz., the Court of 
Directors, virtually and practically encouraged the 
excesses of their administration. Scenes of misery and 
oppression ensued which JiOrd Macaulay stigmatizes as 
the most frightful which the world has seen, a prostrate 
people exjiosed to all the si reiigth of civilization without 
its mercy. 


Fint 

attempt tc 
reorganize 
•oeiety. 


r Lor d Clive, in 17^5, landed in India for thft third 
tim e to undertake duties as considerable and as ard uous 
I a s those which dev olved on Williani the Conq ueror 
a fter the battle of Hast iiitrs. The independence of the 
natives was crushed, while the means at his disposal for 
the organization of government were of the slenderest 
description. He decided at once to avail him self of 
th e outstanding sovereignty of the Mogu l. The 
• Directors of the Company stood between him and the 
Sgovereignty of the English Crowm; and that source of 
authority, the most obvious one to resort to, was 
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consequently den led to Liiii. lie proc eeded to obt ain 
the grant of the Dewauny from the MogulJEm|)ifror. 

That act is genora llv regarded as the aeguisition of 
sovereignty by the Knglish. The collection of revenue 
iiT l^ia involved the whole adm inistration of civil 
justice^ and tlint together wit h actual posse ssion ajn d 

mil^ ry power. n eaTlv conn:)letcd llie fnjl_ idea o f 

sovereignty. Still in name it was held in vassalage 
from the Mogul; and t he Ni zamut or administration^of 
crimntij justice remained with the Mo gu l' s lieutenan t., 
th e Nabob of MoorsheJabad . 

.\lthough the gra nt o f. the llcwaiiny.is .generally 
rogarderl as the grant of soreTeiffTity_for th^ ^^t^ Qf 

** ^/prinaLJ ra^ 

yet its real motive and intention were to avoid that 
acquisition. It, however, vested, in t he (^ompan y'p 
government the reality or the semblance^of legitimgite 
aut hor ity oyer the.jiativcs, which, together with the 
actual military }»owcr, was sufUcicnt for the purposes of 
goveriiinent. The view which the Directors took of the 
transaction is as follows :— 

"‘We conceive* the oflico of Dewan should be 
exercised only in superinl ending tlie collection and 
disposal^qfjhg^^ This we conceive to be the 

whole office of the Dewan. The adininistration pf 
justice, the appointments to pffii,M?s. zemindaries, in 
short, whatever comes under the (lcncminatioTi..of 
civil administration, we understand, is to remain in 
the hands of the Nawab or Ids mi nister s ”. 

So far, however, as authority over the English 
servants of the Company was concerned, whom it was 
Lord Clive's object firmly to restrain, the difficulties 

* Despatch of 17th May, 1768, and sbc Torren’s Kmpire in 
Asia, p. 63. 


1600--1766. 

errant of 
t.he 

Dewann^. 


1 


Its efTeel. 
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were as great as ever. His j)ower to inflict upon the m 
adequat e punishme nt either for disobedience to orders 
or for any oilier species of misconduct was in a civil 
point of vic\\:Jiniit^^^ fi9_Jh® sjender powers con ferred 
on tlie M ayors' Courts. Neither he nor the Directors 
could derive from the Mogul Emperor authority over 
f Englishmen or Europeans. The o nly authorit y then 
exis tinig iii I ndia to.^dlich thiiy wer e amen able was 
de rived from the C harter of Jnsticc-wl iich esta blished 
L the Mayt^J^omts in 17^3. ThatiJhartcr r enew ed the 
Courts of 172(», which were esta blisli e d in the inf ancy 
of British rule, with a view to maintain order in a few 
factories, and wt»re totally inadequate to the wants of 
government after the battle of Plassey and the conquest 
of Bengal. 

For, 80 far as Bengal was concerned, it simply 
Em powered the MavorJ s Court of Cale utta. as a. Co urt of 
i.ry nil piy jl sult s arl sliui betwecu Europe ans 
Iwithin the tow n or fa(*torv of Calcutta, or the fact ories 
Ide i^ndcnt upon it; it jjso c onstituted the Presid ent 
and Council a Court of Record, to receive and determine 


^ ppe^s from the ;Tt further ere cted them into 

^pustiees of ^ Peace with power to hold Q uarter 
1 S ession s; and into Commission ers of Oyer a nd 
Ternimer, anc^general gaol-delivery for the trying n nd 
punishing of all offences, high treason ex cepte d, 

limits of Calcutta .. andL its 


committed within the 
L de pend ent factories. 


This extent of jurisdiction, says Mr. Mill,* measured 
by the sphere of the Company’s possessions at the time 
when it was granted, withheld all power s of jud icial 
c oercion with regard to Europeans over the wide exte nt 
of territory of which they now acted as the sovereign s. 


* Mill's Bistoiy of India, Vol. IIT, p. 343. 
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The Company possessed indeed th e power of suing or^ laoo—176a# 

pros^uting Englishmen in thejQjguj^^ iiister.; 

but undcrtlie necessity of bringing evidence from India, 

this was a privilege more nominal than real. And in 

case of an Indian Governor or Judge exceeding the 

scanty and inadequate jjawer which he possessed, he 

was liable in an action in the same* Courts. 

It is fairly claimed in praise of Lord (.’live that, 
duri ng the twenty months in which he ruled BeugaL h( 

Affp oted rnnfliflc rable rcforn is. The chie f was th 
prohibition, of the private tfflde-of the"servan ts of th 


C ompany , and the substitution of a liberal system of 
re rgimerati on. By these means th(? rapid acquisitioq 


Befonns 
of Lord 
Clira. 


of wealth was sioi)ped, and one great motive for oppres 
sioii and extortion was removed. He also, by obtainin{ 
the grant of the Dewanny, placed the government o: 

Bengal on a legal basis,^lui cstabJisliea its relations U 
the natives on a rooTing of definite civil responsibility 

The pow'cr of the English in that province says Neosasity 
Lord Macaulay,* “ had hitlierto been altogether o?d^i5to 
undefined. It was unknown to the ancient constitution *®*bority. 
of the empire, and it- liad been ascertained by no compact. .. 

It resembled the power which, in the last decrepitude ^ 
of the W estern Em pire , was exercised over Italy by the 
great chiefs of foreign mercenaries,the Ricimersaud t he 
Odoacer s, who put up and pulled down at their pleasure ^ 
a succession of insignificant princes, dignified with the ^ 
names of Ca;sar and Augustus. But as in Italy, so in ^ 

India, the warlike strangers at length found it exjiedient"^ 
to give to a domination which bad been establislied by 
arms the sanction of law cTiid ancient prescription. 

Theodore thought it politic to obtain from the distant' 

Court of Byzantium a commission appointing him -^ 

• Maoaula 3'*0 Essays, Vol. Ill, p. 186. 
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ruler of Italy ; aiul (live in the same manner applied 
to the (.^ourt of Dellii for a formal grant of the powers of 
which he already possessed the reality. The Mogul 
wa.s absolutely helpless; and, though he murmured, 
had reason to he well j»leased that the fmglish were 
disposed to give solid rupees which lu* never could have 
extorted from them iu exchange for a few JVrsian 
characters whicli cost Jiiiu nothing. A bargain was 
S]*eedily s truclv ; and the titular sovereign of Hiiidoostan 
issued a warrant ei iyow (*ring thll (^ >nii)jmy^la.jCQllect 
and administer the revenues of Bengal, Orissa, and 
Behar ^ 

XoTE : - Tlie text * of the Kkniaund granted by 
tlie King .Shah Alum to the Company in J70(i was 
as f(»llow.s 

At this bappT time our royal I'irmauiul. iiidisponsahly Toqiiiring 
ohedicnrr. ia issued: that, 'vvliorens. in eon.sidonition of the attarh- 
mont and serviec.® af tin* hi*/!! and mighty, the noblest c»f 
ey.alted nobles, the elnef of illustrious warriors, oup faitliful servants 
and sincere well-wishers, worthy of our royal favours, the English 
r*nmpft py_ we li{ive granted ihciii the T>ewanny of th e P rovinces of 
Boncal, Ik-liar, and Orissa, from t he bt^ginnimi of the J'na^el Hu bby 
of t her iirnii_y ea r 1171?, ajL.a_f ree gi ft and ultuinga n, w ith out the 
associntioii of .aiu:..ot her i^ers on, a nd with an exemption of the 
payment of the ( iistoins of the I^vanny. wTiIeL use d to be paid 
by the Court. It is mpiisite that the .said Company engage to be 
Be^-urity for the sum of lakh.*< of rupees a y ea r for our royal reve nue, 
which sum has been appointed from^lie Nabob Nudjum-ul-Dowla 
Behaiider, and n-iiularly remit the same to the royal Cirear; and 
in this raEf*. as the s^aid Company are obliged to keep up a large 
Array for the J*ronTtiun of the Provinces of Bengal, &e.. we have 
granted to tliem v. lr!t.^o<?ver may remain out of the ^pvenllo.^ of 
the said ]>ruvini c-.s, uftiT reniittinc the sum of lakhs of ruf)ees to 
the royal Cirear. and j»roviding for the expenses of the 'Ni/.ainnt. 
Jt is reqiii.site that our royal de.sf‘endant.s, the \'izier.s. the bestowerB 
of dignity, the Oniruhs high in rank, the great oflif'ers, the Miitta- 
st^ddees of the Dewanny, the manager of the business of the 
iSiiltanut, the .laghiitlars and Croories, os well the futui'e as 
the present using tiu'ir c-uiistunt endeavours for the establi.shincnt 


* Aitrhi8on*B Treaties (India), p. 60. 
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of thi(9 our royal command, l eave the said ofticp in poBS<».ssion o f the 1600— 1706. 
Ba id Coiii|iany, fitim gene ration to gciioratiuii lor £ver_ and ever. 

Looking upon them to he assured from dismissal or removaU they 
must* on no account whatsoever* give them any interruption, and 
they mnst regard them as excused and exempted from the jiayment 
of nil the customs of the Dewaiiny and royal doiQ,ands. Knowing 
our orders on the sahje(d to he m<ist strict and j»ositive,. let them 
not cleviatc thendroin ,—Wrtiien the "2ith of A^ophar, of the Oth year 
of the Jalm'i, the J2th of Avtjufit, 17firi. 




CHAPTER II 


Early History : the Regulatiho Act. 


Grant of the iVvvanny—Its Consequences—Antecedent Position 
of the Native Courts-—Native Agency in Civil tIustJee retained 
till 1772 under Su|>ervisio!i—The Company's Supervision 
thereof—Authority of Native JJewans—Siifservision gradually 
extended—Native Agency in Criminal tlnstiee retained— 
Cliangc* of Policy—The Cnnqiany undertrfike the Administration 
of C’ivil tlustiiv—Also of Criminal .Justice—Chief (''rimiual 
Court—CHiicf Civil Court—Chanieter of Warren Hastings' 
Plan of 1772—Interference of Knglish Government and Public 
Opinion -Policy of the Directors—-I’olicy of Parliament— 
The Kegulatirig Act—Provisions for Exociitivu Government— 
For Legislation --Tor Estalilishmeiit of iSuprenic Court— 
Its Charter—.Turisdictiuii as a Common Lau Court/—As an 
Equity Court—As a ('riminal Coiirtr—As an Ecclesiastical 
(!!ourt—^As an Admiralty Court.—Appeals to the I'rivy Council— 
Indefinite Terms of the Act and Chartc^r—Relation of the 
Court to the Council—Poueis of the Court, and conduct of 
the .Indges—Failure of the Policy of the Regulating Act, 


grant of tluy D ewanuy was accompanied by an 
wanny . confirmation of all the ter rito ries previous ly 

held by the East India Company under grants from t he 
■ Emperor. The Nizamnt or administration of crimi nal 
justice was left in the hands of the Nabo b. wLp received 
for its support and hi s own maintenance an ann ual 
grant of 53 lakhs of rupee s. He thus recognized his 
dependence, and although the Nizamut remained in 
his hands, it was, or at any time migh t be e xercised 
under tlie control of the Comiiany. 


Its eoDso- 
qnences. 

V 


U- 


T he Company thus became responsible for_ the 
co llection of the reven ue, and directly or indirectly for 
[j;h e due administration of civil and criminal justic e. 
Nevertheless, for a period of six years, the latter duty 
was as a heavy and unproductive burden left in the 
( 26 ) 
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hands of the Nabob ; the crimi^ljp^t belonging^ to the* 
Nazim orjmU^ governor; the civil to the De wan or 
fi scal goverimr.* The result, was^tliat f or a tim e the 
couri^^ o f justice was suspended, the tribunals be inc 
witho ut authority agai nst the^ masters of the countr 3 ^ i 

And “under the. ancient government ”, f says 
Mr. Mill, “ t he Englis h, as well as other European 
settlers, i nstead of d emanding payment from a reluctant 
de btor through t he Courts of law, seized his j.)erson and 
confine d it till tsatisfaction was obtained. Nor was 
this so inconsistent with the spirit of the Government 
as often to excite its displeasure. It was indeed a 
remedy to wdiieli they were not often oljliged to recur 
because tJie profit of dealing with them generally 
constituted a sufficient motive to punctuaiity. After 
the power of the English )>ecame preclominani, the 
native (Courts ceased to <?xert any authori ty o ver 
Englishmen ami their age^nts The loss of all title to 
independence and the transfer to the Company of a 
right of ultimate control over those Courts, were not 
likely to increase their authoritj'at least over Europeans. 

But nevertheless the udininistration for the most 
pa rt of the. rev(»iiues, and still more of civil justice, w^as 
co nducted thro i igii natn^agency till the year 177 2. 
The country in the neighbourhood of Calcutta, of 
Burdwan, Midnapore, and Chittagong was under the 
superintendence of the Company's European servants. 
But the rem ainder of the prov inces, usually called the 
dew anny land s, were left under the immediate manage¬ 
men t of tw^o native Dew ans, one stationed at Moors he- 
d abad, and the other at Pa tna. It was not thought 
prudent, either by the Ijocal Govcriiincnt or by the 


* Miirs History of ludia, Vol. HI, p. 303. 
f Ibid., p. 370. 
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* Supervi¬ 
sion 

gradually 

exttMided. 


Directors, to vest the immediate management of the 
revenue or the administration of justice in the European 
servants. It is doub tful whether the Eur opeans at 
that ti me po ssessed suillcient kno wledge of the c ivil 
institutions and the interior state of the country to 
qualify them for the trust.> 

A resident * a t the N abob's Courtj^who inspected 
the management of the Moorshedabad Dewan, and an 
officer of a similar position at Patna, who superintended 
the collections by a native of rank of the province of 
Behar, m aintain ed an iinper^ct (^ ontr o] pver tha civil 
administration of the Company’s granJtSA 
z emin dary lands of Calcutta and the twcnty-fqiar^ 
the ceded distnctii-.JlLJ&UidiJ 
Mijjnapore, and Chittagong, which at^a.n^ earlier pcopd 
liad been obtained bj special grant from the ..Nabob 
t>f Bengal, were supernitended by the covenanted 
s^ryaiits of the Company.^ 

Alqhamcd lieza Khan was thc Dcwau at Moor- 
shedabad, and Shitab Hoy at Patna ; a nd tlicv h ad 
till 17G9 ajmost e^Jujdve <li rect ion o f all details relativ e 
to the settlement and collections o f the districts in 
Bengal and Behar, and therefore of the administration 
of tuvif~ju5tTCer"u^ supeTinteiYETcnce^t their 

respective headquarters of a European resident. 

The w ork of supervis ion thus commenced was 
gra dually extended un ti l the Company ivas able to take 
into its own hands the ^rk wh i ch it at first entruste d 
to the native authorities. I n 17G9 European local 
s upervisors, in subordination to the two resid ents, 
were app ointed ; chiefly, no doubt with a view to the 
revenue, but also in order to superintend the judicial 


* .SeA oth Report of .Select Committee of Hoocie of Commonly 
dated 28th Jaly, 1812, and 2 Harrington’s Analysis, p. 2, note. 
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a dminis tration. In tlio iipxt* year, 1770, two revenue^ 1765—1774. 
councils of control, with superior authority, .\ 5 ;en* \ 

appomtod, one at Moorshcdabail, and the otlier jit. 

PatiiaT 


With regard to criininal jus tice, tl)a tL^also. 3 'as Xutive 
l eft in the li ajuL s of native authoritie s, sub ject to Iho primina/” 
occasional con^d of tln^ suj)m*isiira. and councilg just 
mentioned. J dahoincdan criminal law was in force 
thr oughout th e coimtrv, administered, by Mah omedan 
Courts. 


At first but litUejilt^ation _\vas n uKl e in the 
existing system. The sa me la w was continued in 
force, and the same trib unals were charged with its 
ad ministrat ion. I n the presidency town t the judici al 
authorities were :— l>^The Nabob himself in all capita^ 
cases. 2. ITis deputy in ca ses of quarr<;*K frays, a nd t' 
abus ive names, th The Foujdar i n all eases not 
capi tal, judgm ent and sentenc e be ing passed by jhe ^ 
Nahpb. 4. Tlie Mohtesil in all eases o f dr unkenfi css. U 
sellin g spiri t uous liqu ors. &c. 5. Tl ic C otwaL a 
peac e officer of the night, d epend ent on the Fouidaree. 
In the provinces the zemindars exercised civil and 

cri minal Turisd iction over their, several. districts. Jn 

c apital cases they repor ted to the Nazim; in others 
they were practically trilled. 


Th e utter in cfficicnc\'^._gf to ens^e 

protection to life and property soon became m anife st. 
It was plmbably impossjble for the English^a once to 
as sume the duty^of adm inistering criminal justice 
themselves, and the native Courts were without jiny 
a uthority, except such as they exercised by the 
sufferance of the dominant party. Those vrho had the 


* 2 Harrington’s Analyais, p. 6. 
t Beaufort's Criminal l>igest, p. 4. 











30 


EARLY history: 


Chafub 

II. 


Change of 
policy. 


The Com- 

the adminis¬ 
tration of 
civil jnstioe. 


power were obliged eventually to ass ume responsib ility 
and the first steps towards that end were gradually to 
undertake the work of supervision. A severe famine 
w hich raged in Bengal in 1770 led indirectly to a cha nge 
of policy and to the sch eme which was announ ced i n 
the following year of a more direct and active exercise 
of authority. 

In JJ71 the Djr^t ors declared their * resolut ion 
“ to stand forth as Dewan and by t he agency of the 
C ompa ny’s servants to take upon the mselves the 
e ntire care and management of th^c ^‘vcniies ”. This 
involved the entire remodelling of rights of property 
in the soil and the assumption of the administration of 
justice. It expressed the policy which had already 
been determined upon, viz., to abandon the government 
through the Nabob’s hierarchy of officials subject to 
English supervision, an d to transfer to the Com panv^s 
se rvants t he direct disch arg e pf the dut ies o f^dminis- 
tratio n. 

The next event was that Warre n Hastings w as 
trans ferred from Madras to the Governorship of Beng al. 
wEere he landed early in 1772. The offic e of Naib 
Dewan was^aboli^ed , and the efficient administration 
of the internal governineiit was at last undertaken by 
British agency ;t though many years were yet to elapse 
before native agency could be dispensed with. Imme¬ 
diate measures were taken for the regular distribution 
o f justice. A Oom mittce of Circuit was a pp^ ted, 
consisting of the Governor and four members of Counc il, 
the report of which was drawn up by Warren Hastin gs. 
It drew attention to the inefficiency of the Mahomedan 

* Communicated in thoir letter to tbe PreeideDt and Council at 
Fort William, dated 28th AugiiBt, 1771; bob 1 Harrington’n Analv"l«, 
p. 8, note, 

11 HarringUm’i AnalyeiB, p. 8. 
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|taw jCourts then , existing, a nd pr oposed a jjlan wliicL7i76o— 1774. 

Ewas im mediately adop ted Goye niinen^. und er i 

which Mofiissir^fccwaiinv Adaw l uts, or FVm^nci al 

Co urts of Civil Justice, .superiMtended^v^Vdlcctors of j 

the Eevenu e, were esta blishe d in each d istr iej^ Those I 

Courts took cof»iiizaiicc of all disputes, rcsal or personal, 

all causes of iiiheritaiicc, niarrianre, and easte, and 

all claims of debt, disputed accounts, contracts and 

demands of rent. Questions of succes sion to the] 

zemindary and talookdare o ])roj>ert y wer e nol submit- j 

te d to these Mofu ssil or (Collect ors' Courts, but were! 

reserved for the decision of the Governor in Council. J 
- - - 

With reference to criminal jurisdl(‘tion , the 
Mahom edan law and ]\rah oi nedan officers of jus tice justice, 
were continue d ^ but t he wh ole pla n was chan f: ;e d. 

A Court of Criminal Jud icature was estid >li.shcd in ejich 
district, called a Foujdaree .\dawlu t. In it a Kaze ej 
and a Mooft ee, with the assistance of ihyo Moulyiesl 
app<; >^ptp^ to expoun d the law, , i^at to liold t rials for all 
cr iminal offences .* The English Col lect ors of Eeyenue 
w CTe, however, directed to s uperintend the procee dings j 
of those Co urts, to see that the necessary witnesses* 
were summoned and examined ; that due weight was 
allowed to their testimony : and that the decisions 
passed were fair and impartial. 

The se Foujda re e Adawluts were placed under theT^hief 
control of a Sudder Nizamut Adawlut estab lished 
Moorshedabad . It was presided over by a Damgah o r 
chief ofiScer, appointed by the Nazim. A ch ief Ka zee, 
a ^ ief Mooft ee, an d"^ee Moulvies sat to assist him. 

The d uty of the Court was f “ to revise all the procecd- 
ings of the Foujdaree Adawluts; and in capital cases, 


Court. 


* See preamble to Regulation IX of 1793. 
t Beaufort’a Criminal Digeet^ p. 6. 
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by signifying their appr obation and disappro bation 
tKeieof, with their reasons at large, to prepar e tho 
scntcn(?c for the warrant of Nazini An English 
Comm ittee of Revenue was at first placed at Moorsheda- 
bad to cor^oHhe proceedings of the C ourt, in order to 
prevent tlie perversion of the course of justice. The 
Court, however, was shortly after its establishment on 
its new basis removed to C alcutta, to be more imme¬ 
diately under the superintendence of the President and 
Council ; and the Committee, apparently, was then 
abolished, l ii 1775 the Court w^as removed J :»ack 
again to Moorshedabad . where it remained for fifteen 
years, the Nazim having the entire control over the 
department of criminal justice. 

Besides the Criminal Court of Apj)eal, a Sncld er 
Dewanny Adaw lut was alsc^ established. aiid> like the 
J Criminal Court, presided over b}' tin? President an d 
[ Atemb ers of Council, asaistefi by native ofilner s. It 
exer cised appe llate civil jurisdictaQii.xw«E^ th e j tf4 »fu8sil 
Courts in all cases w here the disputed amount excee ded 
Rs. ^ 

This wa.s the g eneral character of Urn sche me 
devised b\* the Gov ernment of Warren Hastings, and 
it ^s o ften been warmly ap proved. The adoption of 
the policy indicated by that scheme, and the assumption 
of the direct responsibility of government in lieu of a 
mere plan of partial supervision of the Nabob’s officers, 
has sometimes bee n called a dissolution of the dou ble 
governme nt instituted by Lord Cliv e. That is one 
way of regarding it; but on the other hand, the 
administration of justice was carried on in the name of 
the Nabob and by his officers for the next eighteen 
years, during fifteen of which the Chief Court of Criminal 
Appeal was stationed at Moorshedabad under his 
immediate control. It seems to me that it was merely 
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intoiicicd to ho a considorahlo stoji towards a reorpiiiiza- 
tion of tho country, and tliat Warron Ilastinj;;^ liad as 
little i ntoiitio n to dissolve, as Lord (live to Found, a 
double goyrriirnent. JIotIi of those statesmen n‘cog- 
iiized thai all real aiitluirity was yosumI in the (’onipany. 
Both for political rt^asons deTeriniued that tlie name 
and shadow of authority slioidd remain witli the Mogul 
and his lieutenant. Maiioniedan law. law oflicers, and 
revenue officials were retained, hut wtT(' gradually 
replaced by the (V»nipany‘s regulations and servants. 
Seven yt'ars of supf*rvision and iiapiiry find greater 
knowledge of trie country and it.s inhahitants rendereil 
it jjracfieahle to suli.stiTute the seheiue of 1772 
for the ra.v gsitiuTing and partifd supervision o 
the jircceding years. Tlie derisive stej) of hringing 
Warren Hastings to (alcutta. and of standing forth 
as Dewan. both which measures jiroceeded from the 
Directors, tiuiy have been stinmlaiiMl by a knowledge 
of what was passing in tlie puldic niiiid at Home, 
and of thepnibable measures whieh i*arliaineiit might 
think necessary to a.do]>t in order to discharge the 
duties of goverimient which had lavn assumed aud 
neglected. 


A variety of circumstjinees had tended to draw the 
attention of tiio Kiiglish public to the state of Jiidian 
affairs. The general unpopularity of the returned 
servants of the Company, their wealth and ostentation, 
attracted attention, and induced rln^ public mind to 
believe tJiat the sudden creation of this wealthy class 
was due to great crimes and gresit oppression. The 
strong prejudices thus excited served to strengtheii the 
hands of a few Kugiisli statesmen, amongst them 
conspicuousl^JSdmun^^ had been roused by 

the talcs of cruelty and oppression which luid n^aehed 
the public ear and who determined to bring the 
O, He 3 


1765—1774. 
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autliority of rarlisinirnt sirtioii io restrain tlir 
excesses of their coimtrvineii abroad and to secure 
some im^asure of protection and j^ood government to 
the territories which they liad aecpiin^d. 

In 1709 tlie East India (^Vnnpany, disappointed 
with tlieir expectations of profit, liad resolved to send 
tJiree snjiervisors to India to control, and. if necessary, 
to siipers<‘de the antlmrity of tin* President in Couneil. 
But, notwithstanding <*verv attenijit to evade the 
rights of ilie (*nnvn. fujldie n])inion was grafhially 
aequiring slreiiglh. ami a (‘oininiltee of Secr<*ev of 
the House of (’oninnms was appointed in 177- tn earrv 
out the gein^rai demand for investigation. As the 
result i hereof, the (.\)in 2 )any was prc‘venlt*d from 
sending out the supervisors. .Vnollier a])parent result 
was the rej<*eti(jn of a Hill brought into the House of 
Commons by Air. Stdlivan for the due administration of 
justice in Bengal. Mr. Sullivan was J)eputy (luiirimni 
of the Conquiny. and tlieeelebrated rival and antagonist 
of Lord (‘live on the Board of l)ir(*clor.s. .Vecording 
to its provisions, a new (-ourt was toliave been estab¬ 
lished in Bengal, the Judges to be appointed by the 
(Joiiipajiy, and all (.'hristiaii persons were to have been 
subject to its jurisdiction, and to have b»‘en exempted 
front the C,\miis of the Nabol».* This project, which 
would have? concentrated all judicial p(»wer in tin? 
hands of tli<j Comfiaiiy, failed. 

The lOnglisli (b»verinnent appear l»y this time to 
liavedetermined to interfere directly with the authority 
of the (Vunpany. and to assume the i*.\ereise of the 
sovereiVir powers whieli had Iummi conceded by the 
Mogul. With n?ferenc.e to the administration of justice, 

• See Governor Johnstone's »S|ieech, 30th March, 1773, referrciJ 
to in Charles Grey’s Minute. 
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they were streii^tJieiied in tlioir delorniinaf ion hy the 176.W1774. 
result of their enquiries. 

For the Cominitt(?e of Seere^v * previously aJJuded 
to repor ted in J 77:l, 

,1 iistiee wliich luid heen establi shed bv t lie ALiiioinedii n 
jp that SO fiiT as t hey wore 

able to jud»f(‘ fn»ni all the iiiforination laid before 
iliem. the subje cts of the. Moyoil Enipiiein iLat p rc^vipee 
deri ved little protection or securi ty from any t»l J^heso 
tVuirts: aial that in general, tluuiLdi forms of jndieatnre 
were establishi‘d and fireserved, the djL::'yitdie 4 U‘jiM;ij)h*^^ 
of the efov«>inmen t r<Midered them the iijstruinents of 
power rather ^ ban of just ice : n(»t only imavailine; to 
pn)ttH*t the peo]ile, liiit often tin* imsiiis of the most 
j^rievous i»ppressions under the eloak of tli** jndii-ial^ 
character 

Accord in jily iu the same year a n important Act of Tlip Regu- 
Par liament was jiassed '* f or **sta l)ljshin» certai n AcL^ 
re^ulation.s for tlie better nuina<;enHn)t f»f tln^ affairs 
of the East India (.\)mpanv . as \Nell in India as in 
Kurope ", whieh has been etaninonly ealliMl the l{e<niia - 
tinj^ Act.t 1 1 recited the (liarter whieh establishei 1 
the Mayors’ ( -oiirts, “ whieh said ('liart(*r does not 
snllicieiitly provide bn* tlie administration i>f jnsti(‘e in 
such luauiier as tin’ state ami eondition of the (’om- 
pai iv*s Presidency of Fort William in llei iLml...do j»nd 
must rc<|uire 

One subject witli wliich tlie statute dealt was the Pruvisions 
I constitution of the (iovenior-Oetn»ral\s (’oun cil. It [i*v(,*^>»vcni- 
provided that t he (hiver nmeiit of Heii<j:al should cons ist 
of a fuivernor-deneral and four Couneillors^ a majori ty 
t o deeiile : and thatftii e Presulents and Councils of 

* AiisiiVKis, 1, p. 27. '' ' ' 

t 13 Geo. Ill, c. «3.i _, j 
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Madras and Bombay should be sul>(>rdm atc to -the 
(lOv ernor-General and Coancil of Bengal, w bo _w£r<^ 
thereby constituted t he Supreme Government i n 
I fitlia, subject. (iiowevor. to the Cgnrt j )f JQircctors in 
E ngla nd. ) . 


For togis- 
latioD. 


By the ;5(it h Scfctioii the Hupreine (jloveriiinent was 
jeni powcred "* from time to t ime to make iaaiie siieli 
ruli‘s. ordinances, and regul ajiions .Jor (yfder 

and civil govomiiieiil qf the Unite d C Company'a settle - 
iiieiit at h\jrt Willi y^ujind. other. and jilaeos 
subordinate* t hereto, as shall.. be . dccined just^ Jind 
reasonable (such rules, ordinances, and regulations not 
being repugnant to the laws of the nation), and^t o 
i inposi* rcasoinihle fines and iorfcituro JjjgLlhc^ breach 
and non-observance thereof 

? i Siich regulations . howeV(‘r, were not to be valid 
or of any force until they were duly registered -.ilL.thp 
> Supreijie Court , with the consent and approbation of 
! the (^ourt. An appeal fr om a regiilation so reg istered 
(and approved lay to.the , King m Council. but-.the 

. Ipentleiicy of such appeal was not allowed to hinder t he 
^immediate execution oJ^^Wic 1^. The Government 
|were bound to forward all such rules and regulations to 
Jlinglaiid, power being reserved to the KinjfL.-1i?-— 
jipj)wye t.liom tiiiu* withbi iavo years. 


♦>r 

wliftbliiih- 
mmit of 



TIui same Act also est ablished the Supreme Cou rts 
leaving out t he distinction of Christians insisted up on 
bv ^Ir. Sullivan, and placi ng in lieu thereof as the. only 
j criterion of personal liab ility to the ju risdiction tha t of 
j subjectioii'to the British Crown. By Section 14, all 
wlio are His Majesty’s subjects were made lia ble. 
The «Tudges"" w^~ appointed bv the Crown. andJ t 
was nuule a King’s Court, and not a Company’s 
TourT ^ ~ 









THE SUPREME UOITRT. 


37 


The jMtablishiiieiit of the Suxireme Oourt was, in 1765—1W4. 
fact, the triumph of tlie part j' in England which desireil 
gfeatcr ihtcrventTon by the English Government and 
Paflianyn t in llidian affairs and greater control over the 
(Jompany’s proceedings. The (‘oinx)any desiri-d the 
establishment of a system of (‘ourts wliich. from the 
highest to the. low<‘st, sluMild be under tln‘ir own control. 

(^rhe intention of the dominant party ax)panintK: was to 
sepaniteJdie jn ejitirely from t he exe<Mirive branch 

<if admiuistralic)ni....a to reserve the fornuT entirely 
to the (Vox'llThey commenced with the cslal)li.sh- 
inent of a Supreme (\nirt in Bengal, which apj)arently. 
it w’as TToped, would, with aid from England, in 
time draw into its own hands tlie whole supervision 
<»f inferior' (^mrts. and the vvhole administration .of 
j ustice,^ 

The jirovisions of tlie .\ci which related to the 
««o»siitiiHni| of ttiiA_>Uipr«>mt» ( *oiirt follows : 

The 13th Section etupowered the King in (\)uneil by h is 
(barte r to establisii tlie Gourt in Bengal, to consist of a . 

Oliie f Justice and thr<*e Judges (*subse(ju<;ntly reduced 
to a Chief Justice and two rhidges) who w ere l obe 
a ppo intod hv the (Vow ii and t o be J >arriste rs of Enghii id \ 
or Ireland of not less than live years' standing. By I 
the same Section it was declared that tlic {Court slum ld 
have power to exercise all civi l, criinin aT, admir^ y. 
and ecclesiastic al jurisdiction, and to esj^blish_ 

X>racticc and process, and to dt) all tilings necessary for 
th e administration oL ilU^tice. It w'as also declared/ 
th at it should be a (^^nir t imd a. flanrt-. ofl 

O yer a mi Terndiier aiid Gai^^^ ,I.)eliv<jry..lQr the tumi of J 
Calcu tta and fac tory (>f JFjiirt factories 

s ubordinate thereto . 

* Seo 37 Ceo. UI. Clia|i. 142. Sec. 1. 
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Ill pursuant^e- of tliis Act, a Royal (/liarter, dated 
; March 1774, was ^ra^^ted, midcr which the Si iprenie 
( .V)urt of ( ■ alcMitfii was e sta blishod ami con tinued to 
administer justice for the period of eij^ht y-eipht vea rs.^ 
The extent of the i iirisdictioii of that C ourt was defined 
by the 13t h (‘lause of t he. (Charter, wliioli antliorized it 
t o tr\' «ill a(;ti.ous ara 1 suits ^(roiicmiin ^ trespasses o r 
injuries, or debts, or concerning any hoUiS es. lands^ or 
ot.|j(»r rcfil or personal jirojcrty in Be npal.l^^ar. o r 
Ori'ssji brought against the East India (Company, the 
Mayor, and Aldennen of OsUentta. Jind against^auy 
other ^if onr subjects wlio sliall be residen t within the 
saicl^prbvihces. districts. f»r provinces called, .B 
Be.har. and Orissa, or who shall have n'sided there, or 
who shall have any debts, effects or . estirfe, TC?d or 
personal, Avithin tin* same and against, persons 
eniployod ilirecdly or indin^ctly by the (Jompany, the 
Mayor or Aldermen, or “ any of onr subjects It 
c?ould also try all actions or sn its against every^iidiabitant 
j of India residing in Btuigal, Behar, and O ris sa, iii)on 
' any written contract witJi any of His Maj est y' s su ]^*ects 
iwhere tin* (^aiise of action (?xcu‘ed ed Rs. 50 (1, and when 
tTuT^'/ontraci. jirovided tluit the (hnirt should have 
jurisdiction. Tin* Charter also provided the mode in 
I wiiich t.h <yiSlieriff of Calcu tta a iifi his successors ^Sio uld 
? be for the future a ppointed : and autho r ized them to 
( execute all proce ss of tlic Cour t, and to receive and 
^ detain in prison sindi p(*rsons as should be committed 
to him for that purpose by the Court. 


Am Ml 
Eqoily 
Qourt. 


(07 The Supremo Court was also constituted a Court 
of Equity as the Co urt of Chancery in Englai^ . It was 
ai^) cons tituted a Court of Oyer and Terminer and 
Gaol Delivery for Calcutta and Fort William a nd the 
I factories subordinate thereto, with power to summon 
gfand and petit juries, anr l to administer crim inal 
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jijstii*.*? as ill tlu; Courts of (Ker and Terininor in Ei^la^ia^ 
with jurisdi(5tion ov**r all offences coniiiiitted in llen.LMl. 
Beliar, and Orissa, liy any subjw*!. irf His Majesty or 
any ])orson intlie st?rvic(‘ of the Ibiitod Coni]»any. or i»f 
any of the Kinjr's subjects. 


The t-oiirt was al so ein])o w(T(>d to. c\\cj:cLse_e!(‘-d«‘- 
siastical jiinudiction. ..jn ..Bchuiv. aiid 

towards .and upon Hritish subjects llien residiiif; in the 
same manner as it is exercised in the diaceso r)f London, 
so far as the c.ircumsta.nce.s and ocu-asions of the 


said provinces or |)<‘opIe sliall admit or reijuirc ” ; and. 
t o irrant probates a ik I ad m in islrat ions to the esd^tos^df 
Brirish subjects <lyiuj^ within the said provinces. Tlie^ 
(.V>Iirt was also empowered (to ap po int guardians j»f; 
infants and of insane persons and of their esli^es. 4 


It was also apj'ointed be a (^mrt of Admiraltyi 
for the jLirovinees of Benj^al, .Behar, and Orissa.^‘‘ and^ 
all other territories and islands adjatient thereunto, 
and which are or ouj^jhT to be dependent thereupon"., 
with power to hea r and determine all causes and. niatUu-s,^ 
civil and maritime, and Ut have jurisdiction in crimes, 
iuantiineraH?drf^^^ t<» tiie cours<; of the .Admiralty iii^ 
England. 


In civil (rases an apj|.»(*al lay to the Pr ivy Cou ncil iii 
such manner and form and under sucli 
observeil in appeals from plantations or colonies, or^ 
from the Islands of Jcirsey, Guernsey, Sark, and? 
Alderney. Ii i crimina l cases upwer pf appeal was also ! 
^ iven, but subject to considerable restrictions. ^ 


Both the Act of Parliament and the Charter which 
was granted in pursuance of it provided tliat the former 
Charter of the 26 th of Geo. II should become null 
and void, so far as the Mayors* Court^in Fort WHIiai n 
was concerned! Thus the Supreme Court was the 


l7r..Wl774. 
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onl y tribunal in tlie country , willi the* exception of the 
Court of Requests mid a few inferior aut horitj eSj y^jneh 
ow ^ its exTs t oiiee to the English C riiwn. {T he Adawlu ts 
established under t.li.e ^>lail.of 3.Varreij derived 

their authority from the (.Viinjiany, wju*ther JU’tinj; 
under the powers derived from the i\lpj;.i]Lb,A»X.aj5L.thL‘ 
de facto masters of the copntrv.i 

Resides the ineonvenieiK^es arising from political 
power, bein<^ vested in a majority of (’ouncil. instead <»f 
in a responsible (.Jovernor, there were s(?rious omissions, 
ivhether intentional or titherw'ise, in the provisions 
regarding the Supreme (-ourt. Ahlumghthe Aet was 
intended to be tlie basis of a general settlement of 
Indian affairs, in a very f«*w years itspoliey was entirely 
reversed, and its leading features swejit aw^ay. Tin; 
oritioisin of some later .liidgtss of the »Su])reme Court 
upon it was “tluit* the Ijegisluture had passed it 
without fully investigating what it was that they were 
legislating about ; and that if the Acd ditl not say more 
than W'as meant, it at least said uuue than was well 
iinderstooii ’. 


^ For instance, subjection to the Kngli.sh Crow'n was 

ma de the ground of liability to the jurisdiction of the 
Court. Rut ** the re was nat as Sir C’harles drey 
pointed out,t ‘‘ either in the {Statute or in the (lia rtcr 
any de claration wdio are and who are not subjects^ nor 
whether any of the territorial acquisitions amounted to 
an acquisition (»f the territory itself, or to anything 
more than powders to be exercised within territories of 
the Mogul, nor wliether even Caleutta itself W'as so iiiucli 
within the allegiance that persons born there would he 


* See fith Appeiidi.\ to Srd Report of Select Committeo of the 
House of Commone, p. 1234. 
t Ihid., p. 1143. 
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iijitiiral-born subjects of tlie British (Vown (Those I7r.r.--1774. 
iHies tjpns whicli were all of the g reatest impor tance 
wtjc left (ioubtfnl to be (b»ci<j e(.| by tlie C o urt, \vlie iie_ver 

-arise. Sul)|ect to such liecision. the ^ 
jurisdict^ to Uie. (*ourt was,*‘‘firstsovcr^al^ 

pe rsons whatHO«»ver durin;; tin.;,- ri‘siili*iicv in iinv 
British territory, jiossc.ssion, or factory witiiin Ben;^al. 

Hehar, or Orissa : secondly, ;ov er all na tiiriiT-l.^orn 
subje cts or others having indefeasib lv th e charact er of ^ 
subje cts of tJie Britisli Crown ; an d over persons in their 
ser vice within Bengal , Beliar, or Orissa, whether the 
place in wliich they ini"ht be were a British territory, 
possession, or factory, «>r a place belon"in*i to some 
Indian prince, but under the protection of the* 

(Company. The in tention was to have secured to J: he 
< Vowii a supremacy in the whole administration o f 
j ustice, but tl ie provisions made were inadequate to tbt* 
attainment of the object, ami have been tlef ealed 


Thus t here were estahlislied in ^ndia tj n; p indep en¬ 
d ent and rival ijow ers. viz., of the tSiipreine (*oiiii( ril aiK 
of the Supreme (.■onr t-, the. boundaries between the m 
I> eing utterly uiidefinec I, o ne deri vi ng its a ii thp ritv 
from the Crown, and tlie other from the Compan y. 
Kor seven years the eonflict hetw^een them rage d. 
{T he Court issued its WTits extensively throuphoutJ he 
<‘ omitrv . ar rested and brought to Calcutta all perso ns 
against w diom complaints were lodged, zeminda rs, 
f armers, and occupiers of land, wdiatever their rank or 
c onsequence in the coinit rv. Defaulters to the reven ue* 
w ere set at lib e rty on habeas corym; t he goverimient 
o f the Nabob, w^hicli still remained in the hands 
of the Company, the eff ectual instr ument for tl ie 


iHclntion 
kf the 
ICoiirt lo 
Iflii' ('oiinciL 


* 8ee 5th Appendix to 3rd Ke[)ort of Select C7cimniittee of thu 
House of Commons, 1831, p. 1234. 
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Power* of 
the Court, 
and eon- 
<luct of tho 
t) udgea. 


i of Criminal .lu stjco^ was l»y 

I the Court to be an empty na me, without any Ic ^al 
L right, or tlic exerriso of any power wha tsoever ” ; * 
: and the procliiction in C-ourt of papers containing the 
most sorret transactions of Government was insisted 
upon. The Court was charged with stopping the 
wheels of Government by the teclinicalities of Knglish 
. law, and of elTecting a total dissi>liition of social order. 

-Although i t is itnpossible to defend tlie acts of the 
J udges, it must be remembered that their po sition 
was from the first antagonistic to the Counc il ; and 
that they carried out in India a scheme wdnch had 
bt»en prepared in England without adequate informa¬ 
tion or eomjK'tent skill for tlie purpose of checking 
the excesses of administration and of re-establishing 
order an prin(?iples totally strange to the inhabitants, 
jf Th<* e ssential charact er a nd object of that schem e were 
Ui weaken the pow er of the Government by vesting 
it in the" ]nuids of ^ and to plant in its 

if.Couii:^fjaiuu:id.Jit ter the fashion o f the 
existing C^J^mrts in Knglaiuk wi th j urisdiction «)v<'r all its 
.executive ac ts and a veto on all its legTslation . This 
tribunal, vested with such extraordinary jiowers, and 
so ludicrously uiisuited to the social and political 
(condition of Bengal, was not merely to exercise a 
cJvil and criminal jurisdiction wholly strange and 
repugnant to the Jndian people ; it might sit one d av 
o n its common law side and give judgment to a suit or, 
and on t he next day might sit on its equity sideb and 
restrain that suito r from proceeding to executio n. 
■ir"nii ptt on one side, adjudge a man to be the absolu te 
o wner of property, and on the other side consign him 
t o perpetual imprisonment if he did not, in his character 


* Mill's History of ludia, Vol. TV, p. 223. 




FAILUKl;: OF THE ACT. 


oivr it up to those heiielimlly i7.;:»-i774. 
entitled. In short, the whol e systf in of Knulidlt law 
an d equity , with its rules nnd enstonis iind process, 

Jiandod down from femlnl times, iiM.mlded (hiring 
St r i‘s Ih^w e|‘.nseejiIfi r .yutl 4L0 .\V..uis. 

between ehiireli niid (‘oniiiiunidiy. between eomnnMi 
law and civil jurispriideiiee, which time alom? hiid 
reiul*?re<l endurable to the pt'ojih* amongst whom it had 
grown up, a people widely diflerent in ha.l>its, character, 
and form ol eivilizatitm from any to Ik* found in the 
Kast, was Jilt roduced into India, not intentionallv as a 
burden, but for its benetit and salvation. 

The result was that the tV mrt e.\t>rcised Ja rgi 
po wers iiidenende mlN- of (foveriinieiiT, oft en .so as to 
o bstruct it, an d had a comjdete control over leg islati on. 

P olitical ]lowe r was th us y es^ b! 
neither the resp onsi[dlitn*»r ^Jdie 11lachimu’v id 
g< t vc^nimeiii . Such a system could not endure under any 
cireuniHtanees. Alt.liouLdi the (Vmrtsare inde])eud:ml 
of (J overn ment. m Kiiglaiid, both an* absidutelv 
subordinat e to tin* L<‘gi shit ury., in whii hj liow.evcr, tJie- 
power of (jiov ernment priMlominali's. To mahi' tjie.i 
JiCgislature suliordiiiate to the (oiirt, 2 .l|c 

Court subordinate to the liegislaiiire, and at the saine 
time to direct It tiT enforiM^ a system of la w utter ly 
iii appli(*able to India , of or i n op]>o .sitioi 

to the Goveriiine nt, which was at. the same tinn 
WH‘akeiied by divisi ons p urposely er^at^l^ ap[)ears Lu-bi 
t he most destructive a nd pernicious ])oliev that m itt 
c ould devi se. Although the judicial service should be 
indepemleiit of the executive?, yet it must be subordinati* 
to the Legislature, and legislation must be, if power 
and responsibility are to go together, the unfettered 
e.xpression of sovereign authority, wherever that 
authoritv mav residi*, or from wdiatever source it be 


Failure of 
the policy 
f»t' the 
ite^ulatin;; 
Aft. 
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derived, whetlior from an electoral body or an absolute 
prince. 

T he plan of eontrollintf the (Vmipany's tfovernnie nt 
b y the Kiii^*s Court entirel^^ faik; d. Th e tr ibunal 
eam e t o_ b(?r e^>arded by tlieyatives^ for whose proti ^ction 
i t was estam isIictL^tk tlie utmost a bhorrence . Tlie 
polic y whic h shaped the K oj^uhitiii f; Act was, iio jlould. 
well-intentioned, but it was rashly a nd iirnorii ntlv 
Lexecined. None of the J^irliaments c»f (.j!oor«^e 111 
were nanarkable for their wisdom : but it was reserved 
for the j’arliament whicJi sat in 1773 by its (’olonial 
f.^istoms Policy and. its Pe^ulatiiifif Act to throw the 
affairs of two liemispheres into confusion, it endea¬ 
voured to rule America on the principle of j)arliamentarv 
taxation, and to c ontrol the * |ove rn mcnt of India by 
th e op eration of English law (.V)urtji . The result w^as 
that BritM...lixlWi^Jii^^^ subverte il, andjji 

the Ea^ a tjn ie seriously endantfert>d *. Tlie 

anarcliy wdiich ensued continued till the jailicy 4>f the 
Hegulatiiig Act was reversed, and Indian society 
assumed the form which it n*tain<rd till the (’ompany 
and the Mogul Empire vanished. 


* Jt is roiimrkable that the Staton of Aiuerica on attaining 

iiidt‘]ien(lenc;e adopted a eonatitiitiou which had Tor it:* coping-stone 
u judicial tribiiiinl bearing the identical designation and possessing 
approximat<dy thi* same powers of vetoing 1egis1atif>ii and restraining 
executive action. The “ SupriMiie (.'ourtexperiment failed in 
the nascent J>ritish Indian Kiupin* but succetxled in the erstwhile 
Jiritish Colonies in America, for reasons which had not lieen aiiti- 
cipaliHl hy the makers of thi^ eoiistitntiuns in either instance. 
These disclosed themsedves in events which happened subsetiucntly. 
I'or the special conditions which maile for its success in America, 
w'f Dicc^y, Law of the (Constitution, Part 1, Ch. HI. As to the 
Indian situation, cf. TlViert, Government of India, Ch. I, and («ho 3 e. 
Comparative Administrative Law (Tagore Law Tjectiires, 1918), 
pp. I07-II:J.— EniTOR. 





CHAPTER III. 

Early History: tub Settlemext oe J781. 

(. onpecjucnws Df tim Ko*;uli'it:ii^ \ft- (*vriit.s iiiiiiKTiliatplv 

preceding it—I ho now (’outiril —Its liissoiisioiis.trxoroisio 

of power by the .Sii|in!ino Court--Churai'tor of its procoo(liii«r.s -- 
Consequences thereof - I q.on the H<-voinie Civil Justice- 
Upon (Yirninn] ilustict'—J*ro<‘»*eiUng» of the c!ourt against 
indiviJuuls—Proceediijgs of the Court against the .luthorities— 

(Yisis of the disputes —Con,hut of Parlianiont-Conduct of 
the (.'onipuny—Coiidiiel of t!ie .hidges—They did not excetMl 
their jurisdiction--Act of I vSl—Limits set to the jiirisdielioii 
of the Snpi‘f»me. Court—The (Soveriior-General and Cniiiicil 
e.\e(rpted therefrom—Kuirlish Law no longer a[iplicable to 
Natives—!*o«er to frame siiiiaiile proeoss—Jieeognition of the 
Provincial Courts—Indemnity- The Settloiuent of 1781— 

1 ndehniteneHS of tlie jurisdiction—Distinction between Pi’eai- 
drnoy Towns and Mufiissil p(‘rpetuated —After the Settlement. 

T hK Boiljjal (M)VrnmiPllt ntld tlio Ktijflisli Purii nmoni Cous^- 
lii pi thus ill J77 K i>v (rnij i hinoci etforts, pstablitjb ed " 

ttn<l jmliciul sysio.m in th«* Lo\v<*r Provinces . 

Tlu* events of tlie iiexr strvoii years sliowetl clearly 
lhat, Avlietlier from tlic aii ta«;onisi n of liie iocul autlior- 
ities, or from inliercnt faults, tin* jirovisiuiis of the 
Rog ulatinif Act were unsuite<L to ibe wants oL -tlir 
?.ou iitry , Tliose events deserve some study and 
^consideration, as they throw coiisiderahle light on th»* 

«ibse(jucnt history and account for tlie crude ami 
ansa tisfactory condition in wliich the iiidic inli if 
t he lepislative. institni i<n>s of tlie country wtiC C-ulace(I 
For very nearly a century. 

Before t he arrival of tiie Iteoulatmg Act. Mahomed I'olitiral 

0 vents 

Kcza Khan and Shitab Hoy, the Iwo dewans of Mo or- imnu!dutt.iy 
ii hedabad and Patna, liad been rciuovt>(t by tbej 
S overnor from their positioaa of autboritv and tr ust. 
NTunc oomar, the celebrated Brahmin of Bongai. had for (*l J 
( 45 ) 
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t s oiiH? tinu* Imhmi ilic* inAplaca hl o eiioiHV of tho foo nor, 
Qjui had hit « • ly rra i mfcTrod his RnimoHitv to Mr.H astin"s. 

( Tin* siil»jii<ration of Hic* Jlo l nhjj *, both us to its jiolicy 
and tlio tnannrr in wliirli that policy was executed, 
i^avc ris<> to .s<»riu iis (]uestions as f(» the cojiduet of the 


.Mr. Hustings was named in the Act (lovernor- 
JeneraT wllFf 
f A d III imstniTtVf, 




Englishm en, m 
(.’laveriiig, .Mr. Monstm, and 


BarvviTr ' "an extuTienc ed liHlia n 
as one of ins (VnincDlors : bu t thr ee 
•w to India aial its politics. (Jeneral 


polit i 

Air. Francis. \\ :i*re a]sf> 
iipp ointcd t o outvote iiim in his own (Vnuici l. Sir 
[ JiiQiey. as Ch ief .lus ti<‘e of tlieSiipreim* Co urt. 

I amved with three ihiis netf nclg<»s. toe.xt.Tcisean immen si* 

and_niulelined ..cjvj] a nd 4T i inii ,iai jurist] f Tin* 

rmajoiitv of t he Council took the trove ri|meiit intp tlieir 
»wii Iniiids, (‘ond<*mned a nd revt>rsed tiie py^*vions 


I 


policy of_^th^ (ioveniorAien eral ; ii ^erfered in_ the 

I aif ajirs of Al adras an d Bombav. and in the int est.iTw. 
yjlisputes of t in* xM ahra Ua ( iovernm ent.j ‘‘ At the 
j-saiiie time * tli ey fell on the internal administra tion »>f 
i Ih'iig a l, and attacked the wiiole fiscal and iud ieial 
L ^vstem . a system which was undoubtedly def<*ct.ive, 
but whicli it was very improbable that gentlemen, fresh 
from lOijgland, would lx; competent to amend. The 
t*ire ct of their reforiii was tliat all protection to life a m 1 
fi roperty was wdthdraw-n, and that trangs of jpo bberw 
nltmdered and slauirht ered with impunity in the ven^ 
I s uburbs of Calcut ta f 


One re.suh of the eonfusion thus introduced was 
th at Nmicoomar , st*eing that the power of the Gov ernor- 
(»(*nerai w\‘is at an end, stood forth to accuse him of 


* S«» MacRiiliiy'H Essays, >'ol. TII, p. 
t »See furtlior. Chapters \’JI1 ami IX. 
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h aA^inir been bribed to dismiss MalioiuecJ Keza Khan and 1774—1781. 
o tlior offenders witli impun ity, anti of havin g sold 
S( *veral public oHioo s. Tho notorious Er aneis- one of 
tlie most malignant and im])ra(‘tira)j1e nitm that ever 
meddled with piihlic- affairs in. .Kngland or in India. 
n*a d the pa[H»r of aeeusation t tlie (V)nneil Hoard i n 
I * reseiH'e of <he (loveriHir-dem^ra I . and also a <‘on i - 
m unieation from Xuneoomar requesting to he li eard in 
su pport of his _ aLxma atian . Th«^ (Sovernor-dtmeraI 
refiised_to he confronted with an ac^nist^r own 

< ^»un oil Boa rd, and also to a llt)W iiis (‘onnciUors t«> jjit 
in jinlgmenl upon hi m. He accordingly dissolved the 
meeting and departed . The iinijorily voted (‘lavcTinii 
into t he chair, calle d in Nuncoomar. a nd <lecid ed to 
<£o tm w ith tlie char ;res. With dissensitms of tliis 
«rac liaracter in the Ex<M utive (Vuincil. all »rove rn 
“ was practi<.‘allv at an en d, and public* affairs wen • 
a t. a dead-l<i< ‘k. It is inijiossihle to believe that in anv 
country but Bengal, iM)W(*d by disaster ami decimated 
by famine., the footing of coiicpierors who governed in 
this spirit could have been maintained. 

With the counsels of the Kxeculivi* thus di\ iiled l u-st exer- 

iUMi distrarted. thy. SupiCUlti <;uill1 (ilKL4UiJj[mmd 

new anilioritv ; and to tlie aatonishineiit of tiie Natives, ***« i!S«r»ra* 

' "" '’* " *• '■ «'onrt. 

a il executive ao vernineiit, armed with despotic power. 

w' as baffled and vanoiiislied hv a ('oiirt of Ju stiei*. 

which aat in _tjie ne iylilMiiirlimwl .iiwt \ o whieii-i io 

exe.(!Utive or admiiiiatrative fime.t.ime^ lipdi ■■ff^igneil 

In the history of Bengal, Courts Jiad always been 

subject to the Government, and were the iustrumeuts 

of its w’ill and jileasure. alike in collecting revenue. 

inflicting punishment, and deciding disjuites. Nun- 

coomar was sup ported by the whole force of tlie Kxet !u- 

ti ye, and doubtless fancied himself secur e. But he 

was suddenly arrested, and comiiiitted to the eoiiimon 
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on a cliarj^e of having sL\ yc^ars previously fon; <Mi 
a boiu l. Tlio j)ro tc*stcHl aiul rruionstrated, 

hut a jury of the Supreme Court eoiivictcd, and 
N uj^on »)ar wa.s senteuced t«> he lian^od, a m I wa7 
ac'ford iu^ly ext^euted. ; hut in 

J^^a^d i iiiat ions ami iiitritiiies wliicli terminated so 
fatally for him, his iniscaleulations wore due entirely 
t o an utter inea p aidty to understam l tlie iiatufe \e 
new power whidHuid he<* n est a hlished in liis country . 
His dea th showed to his c^ountryinen that th ereaftor 
tJie j)os.s(*ssion of political j)ow(T and the support o^the 
ExecuTm* wer(‘ no j»rolection against lliis ne\v and 
p oworluTlriliuna l. 

Althoii^di the trial of Muucooniar was regarded 
with v<^*ry 1 1 i fferent f eeli ngs hy t he two factions .i n th(' 
(-■ouiicil, yet in tJie long contest which suhsecju entlv 
ensued between the (V>iiiiei] on th e one side ajj d the 
(\iurt on the other, it is reiu arkahle that both facti ons 
were unanimous i n <*v(*ry step that was tak <*n. It was 
the one subject upon which Hastings and Francis were 
in a<-cord. In n<» <*ountry were tw’o j)owers everplacfsl 
side hy side so utterly irreconcilable. 

Tin; (kiurt issued its writs against tlie zemindars of 
the country at the suit of private persons ; zemindars 
were ordered to Calcutta ; and if they neglected, the 
writ, they wen; seized ujum their estates, and forcibly 
bnmghi up to the Presidene.y. They were then* 
compelled to give bail, or else, were consigned to the 
^aol, wliieh seems to have been a place unfit for the 
lialiitaiioii of human beJngs, and were detained during 
the pn)grcss of the; suit. .Vrrest to an Indian of rank 
is tin; deepest degradation, but the Supreme Court, as 
an .Englisli tribunal administering English law, did not 
take, into cousiderution cither the circumstances of the 
country or tlie feelings of the Natives to such a degree 
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as to abolish any rule of pnx^eilurc and of Jaw wliirii it 1774—1781. 
was established in order to administer. “ And says 
Mr. Mill,* speaking <»f ihe law and procedure as they 
existed at the time the Supreme Court was founded, 

“the langunge of tlnil law^fiis st.u«lied intricacies and 
obscurities which render it unintelligible to all Kngli.sJi- 
men who Jiave not devoted a groat j»ai*t of their lives to 
the study of it, rendered it to the eye of tlic atrriglitod 
Indian a black ami portentious cloud, from wliic li every 
terrific and destructive f<)rm niight at each inonienl be 
expc(ited to descend upon Jiiin. Whoever is ijualilu*d 
to estimate the facility a ml violence with which alarms 
are e.\(dtod among a siinjile and ign<»rant people, and t iic 
utter confusion with whicii life to them a]>poars to be 
overspread, when thi? s eriers of eiistoms an d rules by 
which it was governed is threate ned w ith subvers ion 
ma y form an ostlinafeld the, terrors which ag itated 
th e Natives of lin lia. when the process of the Hnpromo 
Court began to operate i*x1en>iively among them 


T he absence of S(j ma ny zeini ndar s^(an aHidavit of <’/ 0 !»so- 
anv Native b(;ing sutlicient to procure a writ) struciv a ihmot!* 
serious blow at the collection i>f reven ue. ^loreovcr, 
the Dewan uy Adawluts vrere in the habit of enf orcing 
clai ms for rent a nd revenue by a siuimiary jiroces s. 

Ib at the Supreme Court began to interfere with tiieir 
(io ercive process; and their writs of hnhras tvrp as \ 
w ere an additional sourc<? «»f embarrassment tt» 
me mbers of Govermneut . Their interference destroyed 
the authority of the Provincial f^ourts, and rendered 
the collec/tion of rcveinie a thing almost impossible. 


Jpori the 
eveijue 

fnnrl 


c‘0 


Again, the w hole adlnini^■t rat ion of criminal jus tice Upon 
was in the hands of the government of the Nabob, an d 
carried out by its agency and authority. The Supreme 


♦ MilPs History o*'hidisi, Vol. IV^, p. 22*>. 
0, HO 
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I (ti inf Mm;v would liot rocit^ni xr—..tlmt 
j.i) vrn m I ci 1 1, Ji 1 u 1 i I irt t tiMMr j u n.sjirtion 
liniir (loMiiiiiiiiis «)f I 1j|‘ ,^a.i)ul». 

A smmnurv thus j^ivi-n <»)’ sunn* f>f llu*])ror(‘c<rm«i.s 
• jf tin- <: 

f ■■ roiiiiuod hy i iitv 

1 'diiwliii ;in- <‘'di|isiy.;J\- 

I (\'ih.ull,i. «»i' ![vunwiiiiiiL-the 
is ;:s iinknowti iis tiif ptiwcr 

i.-- :i])iis(m) to Ifniiv tiu* |>v-o|0i‘ : 

;ii i‘(‘si..s iiijh.h' t lit’ s;imt‘ rinisf : ^nnl^tyiyn* is^.'ni 

inst:itiif oT tlif juin hiisfr of a /fuiihilan lu’arjkura 
wlio was ruiiK’d l»v suii> l oiniia'ih'i.’il l.>y paUju-rs. suirs 
(h'l'ivtd froiii I’laiias [ui;)r »«> hi-. j>ufvha.s*..’, and who 
was at last <'Oinl(‘n!iH‘«l ii-. (*o|!^i^h•ral.^^.* da main’s for a;* 
oi'diriary art nf authority iu his sraiit>!i, llrm*- lla* 
Nali\t‘s o|' ail Tank's hrroua- harful to art in ihc follrr- 
tion oJ' irvx’niu's. Thr T»‘ii\«*r;s and wvv’ti Inurtlvtary 
/lUiiindars art.- drivtui away, or anrst rfl at I hr titia' of 
friio rollrct ions, and iln* rrujis <*ni!»i*:'z]rd. (if a farm is 
Isold on (h fault «)f paymiMit.. tin- iirw fajiurr is suc’d. 
(ruint'd. and disgraced. Mj^tofnants arr lirou«ilit for 
hand dwtria-rd in the Drwaiuty Aihnvlut. A faloohdar 
is rii iIH.'d I»V Jho h.oIiotiojj, 

thoiidi htypivYajls. And in an arlion wliorr .Its. jnO 
worn rrcovrivd, riir rost. <\\i*i‘rdf<l I JJttO rujaros. "When 
to tlirsf! abuse's iiu-ideuit to tlir institution of tlm Court 
itse'lf, Jiiid dcrivod from distaiiCM* and the invincible 
ignorjiTico of the Natives TesjK'ctini: i he Ja ws and praet ice^ 
l)f tJio Court, we add the disgrace brought on the Jiiglter 
/orders, it will not pcrhajis bo rash to affirni that confu- 
I siou in the provinces and a prodigious loss of roA enuo 
I must be the inevitable conseejuenee of upliolding tliis 


* Milfa Ifistoiy ol IiiJia, Vol. IV, p. 237. 
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jiiristlictioii. O ne zonninU ir hjhmi j)rt*t<MU‘(* In* 

liiul Jjrn'sfrdj nnd ufterwiirds n'ScufMl, 

hoHSi* opoii, iin<l rv«*n ilu* aj^»iJrtni«‘Fit.s t.if liir< 

wonion rudt^ly Aiinilicr zt'inindiii* siirnMidrrs 

himsflf to prison to iivoid t lie. Jiki* <li.s^rac(; to liis family 

rrosi^ciitioijs vviM-o (.-aiTiod ou Uy tho 
a*-! ai>i.s1 tlir Judges of tiio iN^vonm.' an d .(/hi! 
(\>inis for ;U‘ts doiu*_nj tlio ro<iiilar priTininanrc of tljcir 
l>iisim'ss. and l»y tliosi*. moatis tin? of jus t it o was 

ontirnly .sus])omWM|.^ “ \\ iu> arv tin* l*ri»vinv ial ('hii*l 
araj (^7niK il <»)* l)a.cca. ' " asked the iSnpn'mi- Court in 
ruferfiice to tlic ^ovorning body of a great pioN inri*. 

They are Jio corponifiott in iln* eye of the law. The 
(.! 1 1 i ef aial l *r( > v i ilein I (niniunlyd Dae <a is a n wh;iiJL body. 
A man niiglii. a.s well say he was eonmnnuled by tin- 
King of the Kairies as by tiie rrovincia) Curmeil of 
Daeea, beeanse tin- law knows no siieli body *’. They 
held also that Na tive .Mag istrates, wJio were appointei.l 
by the Piovineial (V)nneils tt» in^ ost igati* eastss. were 
liable in damages at. t Jie suit oi every pcTSon alleeted by 
1 Jieir proe(ied i rigs. 

']n 1777, the tSiiprejjie Com-t: enttTtained ati aetion 
f or Iresnass ami false im]>risoiiinenl a g ainsCt he. de^ a 11 
o r principal ollicer of the Crini inal Court at 
The. action was bronght- by a peon win) Inid Ixam 
eonvietod in that Court ajid imprisoned. Tire Siiyi reme 
C ourt ordered the d<;fend ant to b e jj.rre.st ed. t liat fast 
<lisgracc a Malip me^^^^ The bailifl entercrl 

tlie lioiise of the Judge, and attempted to seize the 
dewau. He was prevented, and tliereujmn attended 
l»y a crowd, he broke open the gate of the house, and 
in the affray the Judge was dangerously wounded. 
I t eiidod by the Provincial Council g iving bail for,t.he 
bewai l. * * A Ij uiinal J usticc'said the Governor- 
General in Council, at a stand a ml seenjg not l ikely 
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to ])e resifmod. llow cun u »JiKlgojgcrforni aryr^fiinctioTi 
ij^f_ li is .oflicy ? IJow prosuine to execute a crimina] 
c«>nvic1.t*(l and seiifciiced to death }?!r‘ 
laws of the oven mien t and his religion if he is liable 
hiinsolf to stand to actions of damages, or to answer 
to a. criminal accusation according to tlie laws of 
Kngland for any {nmisliment lie may inflict ‘{ '' 


i Tile action of Uie Court was thus dir ected to render 
jthe manageiiK'nt of the territorial roveiiuc and the 
ladininistratioii of civil and crimi nal just^ic** subjec t to 
jurisdic.tion of the Ki nu's CoiLr l. Tlio Covcnior* 
(General and (.'ouncil declarcil lliat l»y the acts and 
doc la. rat ions of the f7jiid«ies llie (*01 npany 's ollice of 
Di^yan .t he , coun try g o yernm eiit 


subverted, and they and tlnur ollicers acting under 
their jiIJI .l.ioj’ity. were.. tbrealejivi!, with the pain s ..jiTid 

iidges asser tedJJiaf 
their ])c>w(‘r derivtMl dire<*tly from the tVown was greatej 
than that of tlie Ouincil which was derived from t he 
Coin|>any, and that their duly was by the inherent 
force and vigour of English law to j’(*strain the. Execu¬ 
tive. ami to |irotect the Natives. 


So gonjTfdjwiis the sensr* of opp re ssion and in secu- 
riiy ijiatj in the Province, of Eohar, the fanners ji .nd 

land-owners petitioned th e_(tp>;erxjij)r. Council, 

prajfdng for protect ipu .aga iiist. the_.pro c(,*s.s of _t he 

Sujireine (.-ourt. or if that could not be granted, for 
leave t»i reliiKinish the ir farm s tha t they migh t retbre 
into anollier couiitiv. 


T he case in whj fh 

I^s. In 1779 thy (WsijuraJi aJiacmul^ to 

a void tin* oxecution of a writ <>f the Supreme Cour t. 
Another wTit wiys iasued to secjiieSfcer his land__a nd 
effects. Six ty men, headed by a serjeaiit of the Cou rt, 
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5;? 

were sent to execute i t. T he K;ii;ili ctminlaiiUMl Hint 177+—1781 
t hey entered his house, and w on nded 1 1 is si^i v anl d, 

1) rok<^ open tijid foi<;ihlv enl en*d h is_zeMiu* ^ >]>II 
his idaco of reliirious worsliip id its <»riiameiUJi, and 
pndiibited his fariiKvrs froin their jeuti. ^The 

1? aj a h 

not to obey the proees s uf the ,Caurt,.an<L oi-deiietL thr 
troops to iut('reept^J.jije lUjrfy. Mi ^ to V 

tietain tiieni i|i_e till. further . . ordejs.^^Xhe 

(i overmnont also issue d a luA iiiratio n to all ^eiuij id a rs 
and Olli ers in the threes provinr «^j.hat^ exeepl iii thc iwo 
of tileir bejj jfitis|t j;;ejryants.in 1 1 l|y tiieir 
<)wn aigreenirnt, I hey. vvctc iial tu ubt\v.^ process of the 
(frh.S.lipi;eJUlV t’ourt.. took pr oeeed * 
the ^'Onipanv’s attem who scut‘d 

thyi Sheri ff's p arty.attorney was thrown bito 
prison, and. iiiialK’ the Govoriior-(lcn<*ral and (.VnirLcil 
were at Iasi, indiyidu al l y s ie ved wit]) a suniinons,.^^^^ 
s uit of tile .decrecJut>Uia^ 

tliey had dj stiir bgd. ) T hey deiJiiied to ay>|)ear, and a 
])e tition slimed _l)y the principal Britisli inhabitants j u 
Bengal went home to PaiTiamoiit ayaip^st the ex ea-ise 
whieh the Supr eme Court was nnakiny of its pow er 

Tlie rule of the Sujirenie Court is deserilicd by* 

Lord ATaeauhiy as a reign of terror; “of ituror . 

heightened by mystery ;^for evini tJiat which was en¬ 
dured w'aft less horrible than that wliicdi was anticipated. 

No man knew what was next to be aniieij>aied from 
this strange tribunal; it (fame from beyemj the Idack 
water, as tlie pc.»ople of India wifli mystc^rioiis horror 
called the sea ; it consisted of .Judges notjine of whom 
was familiar with the usages of the niillions over whom 
they claimed boundless authority. Its records were 


* MacHiilay'^ lOssciys, Vul. Ill, p. 388. 
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ki*j)( 111 linJxJiowit chaniid ors ; its soiitonros were pro- 
iioiummmI ill unknown sounds. * * * Malinitta 

invasion had ever spread tJirou^ li tlie provin ce sneii 
dismay as fJiis inroad of Knglish lawyers : all I lie 
injustiee of f(»rmer oppressors, Asiat.u* and JOnrojieans, 
ajipeared as a l>h‘ssin,g euin])ared W'ilJi the justice of the 
iSujirenn* (‘ourt. 

This unexainpl<‘d sci*ne wus the direrd;. and in- 
evitalde result of tlie legislation which sougJit, by int ro¬ 
ducing an ofl'-slioot from Westminster Hall in an 
unknown (roiini.ry whose, form of civilization, religion, 
and haljits were inflcxibh‘ from tJicir age, and utterly 
strang(f to tin* Knglish I'ailiameiit, to re-establish 
society with, the aid of a foreign and totally inapplieai.de 
class of laws. TJi(.^stat.e.s.men who adoptei .1 this jioliey, 
a.nd fraiiMHi tin* .Ib'gulatiiig Act, wore- (rhiefly responsible 
for the consiMpiences.^ The accusations which, in the. 
bitterness of those timejs. were levelled against the 
Judgirs set‘in to have, be«*n flisjiroved. They were the. 
luiivisters of a sysrein. carrying out the olijeels and 
purposes of their judieial exislenee. 

>bO ilouht the <’ourt; was directed by its eliaiier to 
aeeomniodaie its proee.s.’^ to tlie. cireumsla.ne.es of the 
peofile and the tonntry. This was dom* to some 
extent, hill it must be remeiidicnMl that to do so 
sueeessfully rerpiired mon* cM>-o]»eration and sujijmrt 
from the Kxeeijti\ t‘ tli.au the (\mrt was liktdy to obtain 
or did in fact mei^t with. It e.xcited and undoubtedly 
experienced great ojipositiou from the servants of the 
(kanpany.* The first olwtacie wliieh it eiieountered 
was the uj,»holding of I Iuj .Nizaniut under tlie Nabob and 
his Nativi^ ollieers in :i state of conijilete inib*.peiidence 


Sir C’. firr'\*s< .Vinuic, si'c .'ilh Aj»]»cudi\ to the 'I’hifil ]v(‘[ioi'l of 
the Solcri (’oimnitU'c of tlio Huiihc of e'oiruiioa.s j... Il4.'i. 



c(i\T»rrT <»r Tirj? jrnnER, Oo 

(if ir. The Court of I hr N'i/.tinmt \v;is t?;ni' - 

ffrml from (to .Mofir.shrdali.id 
nflrr thr (.'oiirl 1o ••\rrfis!* its ])0\v<*rs. I'rolutlily. 

if Mr. Sullivan’s Hill ( sim * tni.fr. p. .*U) had passed. t.ln' 
ComjKni\' wonhi liav«* liroiiLdit tin* w holt* of tliv Xativv 
Courts into suliordination t** f Ik? Conrl eslal.»h’shod liy 
it. And \vln*n tliv Su])n.‘mr (/ourt was .sufist it ni vd. tin; 
jurisdiction siiyula.r to that of tlii* Kim^V llcmvh which 
wa.s to it, imlccd its very title and tin* olijocis 

of the wliofe (‘harlcr. siumed that it \\a.« Mipjioscd 
that there would havi* lieeu inferi<ir Courts siibjoeLod 
lo its stij»<‘rinteiulenct‘. A system 4*orrespo!alinu. to 
.sueli intentions could t»ot have lieen established witiiotU 
tin*. (Mmliul co-operation of thic Ciovernor-tieneral 
and (/Ounci! of the time, and pruludily it onvht not to 
have been atlempt«‘d iuit by very slow and eantioiis 
.steps, and .sufiplementarv enactments must have lieen 
made, for .seeuriny the .Hindus and Mahornedans atniirist 
an abriijit denmlition ol their eiistorns and u.saLn*s. 
Hut i nstead of any pre parations of .surh a- tendency, 
a ll tliiijy.s \v<>re maintaiiied in a po.s fni‘e ratlicr of 
o |)[)<isit.ioLi ilian merely ji)J[ sep aratio Ti. It. may I)e 
■said, then*fore, in jnstifieai ion of the Jinh^o's. Iliat 
th ere tvas not t hat eo-o]>e ration whieli they liad expreled 
fr om tin? Coy eminen t : tliat tin* re-establishnient in 
UTo of tlie yixa mut at Mcio r.slieilabml in its ohl form 
was not a symptom of a nv inelination to jiromiite tjuit 
.subordination of Ijte I'rovineial (’onrts vvlii.eb„..\yy..s 
lookefl for, and wbi cli „w2^tujd^....liabe 
jie(?ompIished if the iSiipnnne (’oiirt had lieejj.jL-C<^^ 

< )f tlTe TTonijyanj;. 

And fnrllier, in erilieizinir tke eomluel o.l the 
Jiidy:(‘S, some allowain e must be mafie for the novelty 
of their positiou and their conseijnent ienoratice of 
tlnur relative and absolute dnt.if*s. Tlu\v were I'niii^iisli 
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lawvris st'Hl (‘Xjiivssiy to ailniiiiistfi: Englisli law; 
tlicv liiul In'on in ii Itolicf of its toiiijnchen- 

siv'oiw'ss :inr] pcrfri-f “'Fliov knew nothing of 

lnf!i;i. li-nl m'vrr In-iinl of iliiirlii or Mnli(»nio(liiii law, 
MiiO wouM lni\c (k*s|>is«‘(l if if tlioy liful ; tlioy had hceii 
iic(■ n <I«t! 1 i i »d to know tha rj;r»»I il.iscs.on .* | v v iin(| jiist ic.o 
and tUyv i nia»;ii i(Ml_jL>to bo their 
lirsf uf dniios to show Ihat rlii-y would icsol iit oly (ix ert 
piwvrrs whidi iInn' liMn.i^ ht that thov LHjijaj^^sed 
fnr tlh' rxt«‘n>ioii of I {xy p riindplos of the uii|y Ii^ w 
Jh.xy (•(MH;<‘iyr<! |o Ui‘,eapai>le of .tij:oto(dinii Jhx 
in1<‘fvsi,s of soch'ty. 'rhat th^y onixriainod a mistaken 
opinion <»! t ln*ir own diL^iiity and an <'<jn<illy unfounded 
foiit^'inpl for the ('oinji.iiivV funetionaries oriLiinated 
in tin* same eans.**, and to iL’ijoiaiKe may be referred 
the ori«j:iti of their imiisx ivrion and intenij)eranee 

.No doubt a! llir tiini* animosity 

were (*xcit<yl, ami charge.;' were tnade aga inst the 
*lnd.i!es of exeeediu^;; their jmisdjctmn, and against 
8ir iOlijah Impey in partieular of ^ross clendicUoi^ 
dutv. (5nl tin'se <dLar-j:»»> will not i>(*ar examina tion : 
and the personal i| nest ion in these days readily yields 
to tin*, iutepest of tin* ]»oliii« al situation. 

And w'itl! rr*.ii;ard to I'Xifedini^ their jurisdietion, 
that eharu<* .also in ge?n ra| eannot i)e .sustained. The 
JiL was pasM*tl, not bec a use the jiiri.sd ic tion 
had bnnn e.\m*ethrd, l)uf la-ea use it iuid been fou nd 
dillieult to «*.xerei.s e it without con fl ict Avitli the h‘ovin- 
(*ial (^.lut I sjnijl IjiC; Gov eriuJULLiit : in short, becaus e the 
Aet of 177.*» had pro ved to bt> a ruinous inistake. T he 
28fli Sertio n provided iiid wl ati iridenuiity for t he 
( h>verno r-(huiera1Jn_()ouiie and the AAvon.iii.f>>f;^^i||i.rn 1 
for their transgressions of the law in opposition to 


* Mill’s liistorv of India, Vo*. 1\\ p. 242. 
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i)i 

l)Uf.j^) sndi itH-h»wmtv will bii foimj Ip [lavo 1774—178), 
gniulv'd or n^iiireil for tli*' .JiKljjr'.s tlioriiselvcs. 
J^irliarflcnt, no doubt, foil, rliat llic Ai.;t liad l.urn ji 
failuro, not bv-vause it ba<l mii^appliod. ]»u1 b<M*inis(‘ 
i t was wlu>llv^ iiiappl ic.ablo mikI niisiiit<>d in tin* wiijits 
of tlio conn irj'. 

Tlio Aft of J7tS| (2.1 III. 7o) was |):iss(mI io Aot ol 
|c^^adiLiu.aijd^^ lli f Aft o f i " ai al for iIm .> roliff 
uf certain persons iiimrisoiHMl aj. jjilGuUu iiii(lor n 
ju d^nriont of the S uprenu^ (.'«»urf, and also for i?jil<.*nini- 
fyi n;i; tin* (jov frucu-rbnjeTiJ^.^ 

wlio Jnmi af tiMl iindpr 1 biM^ onl<;rs ui; a ntLonU; in Jlif 
undii(> rfsishinf<‘ lo t Ik* p.x‘oc^.*s^ .pf.. Uif fSuji.romc 

Court' . It rffitfd that <loul»ls and tlillicultifs iuid 
arisrn with i^l^^ard to the provisicnis of tin* Aft of 177S 
uful the had. An»dt^ and 

V by I'eas ou thercMif dihsmision lialji a n sen iiftween 
the Judges and tiie Cov ernuMjene^^^^^ 
and ..the j niii(.U of iiji tny in habit jiiuU. .au)t>itict;^ty the 
Govern men t have be<'n di8<|iiictcd wiiii fears ainl 
aj)preliciisions, and further iniscliief may possihly fiisut? 
from the said niisun<ler.standiii»^s and disconieiii.s if a 
seasonable ami suitable remedy be not piovided 
^And then th<! preamble ])roeeeded. ’’whereas it is 
expedient that the lawful t iovernment of the provinces 
of Bcn^jal, Behar, and Orissa should be supported, 
that the revenues thereof should be eolleeted with 
certainty, and that the inhabitants should he main¬ 
tained and protex'.ted in the enjoyment of all their 
ancient laws, usa«x(:?s, rights, and privileges 

It was expressly declaTcd by that Act that the i.imits 

• s«t to the 

jurisidic- 

an 3^ matt er eoucerning the revenu e or eoncerniiiLr a nv of tlie 

--i-—= - _ - Supreme . 

ing Court. I 

to the practice of the country, or the regulations of the s . , ,, 



Supreme (.lourt should not have auv iurisdictic 
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(«<>v«*iru>r-(JriMTiiI .iiui rouiK-il. Furtlior, it- was 
Mint no porsoii nIio uIiJ lx- .sulijirt to its j uris- 
- i>v virtue of possossino; any intcTosi in. ^>r 

IIti niority o\«‘r. jinuls or t«‘iHs within ISoliar, 

>r Orissti . or liv itMsoii of his 1 >i ninj:f .srciiril v for t lnj 

»;i \ nhwii «.'f sihJi _^rim ployincnt- oJ ' a_p<vrsinL 

, HI i r rrily < u' i i idi mrt Iv , l »v tho ('onj|)a n v. or tin* (io vor iior- 
(i on tria l ;ii)d <"oniH‘iL (ir l>v i\ n.ilivi* of <ln*at .Britiiin, 
w. is ilrcJnfVtl no t hi siilij<*rT sin jt person to t tic ju ris¬ 
d iction of tin* (\uirt in iiny nial ter of itd.i*'rit;ira*ii or 
si iccossio n to hinds or ‘joods. or in nny nuiitiM' of di'idin^ 
or ronlnnd lu-twi'cii p.irty or jicirtios, in .'letiuiis 

for wroiij/s or Irnspassns. iirni also except in any civil 
.suit Iiy a^rri'ornoiil f>f jiartirs in writinjr to sniiinil tlic 
same to lln> diM/ision of tho said t'oiirt. hjirllinr no 
action for wnmg or inju ry si io n Id IJt;. in jLl»i:..,Suprcmc, 

a jmli- 

jcial <»dic<; in the country f ou rts for any o f ins judic ial 
Llwsious. nor aiiainst any (mtsou actiiu' t hereund er. 

'* 1 The fiirnier Ael had declarei] the Supreint* Court 
inoorn|ielen1 io try any indiel incnl aifainst i he ihivcrnor- 
A tieicral or any of the Coiincii for tin* tinn* liein.i? for any 
. olVeni-e not liiriicj treason or felony which siicli fJovenior 
nr any o| his Council should he eharped witJi iiavine 
iconitniilcd iii lieniial, Heiiar. or < )rissa. ^FhcJliiiYCTnor- 
aicnerid and ( oi incil and Chief Justice and Judj^os 
weni,de dared not to he jiahle to arrest or imjiri sonment 
^ ijjion any art ion, sui t, or proceeding in llie Co urt. 
The later Aet declared that the (iovernor-Ccneral 
and Council should not be snhject; jointly or severally 
to the jurisdiction <if the »Supreme Court for or by 
reason of any act or order, or any other iiuittcr (ii* thing 
whatsoever, (-oimstdled, ordered, or clone hy ihein in 
their jiuhlic cajmcit.y only and acting as (jiovenior- 
Ceneral and (Vmnc.il ", It was also provided that the 
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onlor of the (JovoriKir-CIrfH.Tiii «in<l (’oiincil iji wririim 1771 — 
slioiil^l ijinoiiiit to a 

florir I lirnaindor : exorj*! iliat wji rrr l>ri^i^ll sul>ij ‘ft.s 
r« )rK‘or ?M‘(l. the ("nun sImmiM *“**' 


AVilli rrfnvncr to tli** incoiivi‘jiii‘n(<^‘S wisu h had Kuirli'^h 
\arisf*n from applyiniLi KiiLsIish law io tin- Nai iv« s. l h <> np- 

SiipH'itK* t'oiirt was. !>y th«* 171 h 8<‘rTi<a; o f x-iVivl!!. * 


Aft. fiw’fivd to < Tf‘tfn oiti|* all act ions ami snit4 
airainst tlif inhaldlaijts of j^hr ritv o i aifu ria : pr nvjdfir 
that thfir siif(*<*ssion an<l iiihfritanff JamK 

and ”()p(lsj ..oiod .,yU..JLU^ .<»f font nuy' m th'.diii'jJ 
hftwffii ])artv and panv. should l»f dfif.rmijifd in llu, 
fa ..s<^ of AlalHtiHfdans oy thf laws and nsa.i^c oT M.aho 
ni fdans^ and in tin* rase of <.Jfi!i«K>s hy the law::* anr 
usa.G'os of (t<‘iitoos; find whun* only oni‘ of I in* parlu-sj 
.should Im* a^TaluMiifdan or (iontoo \jv hnys aiid^ 
iisai! «*s of thy dyfomjjnd. And in older that 7*i\L'ard 
.should Im* had lo the fivil and iclitrioiis u.saiifs of tho 
Nalivf.Sj it. wa.s enacted that the riL*ids and autho rities 
o f fai lj«vi:s .jUirl , tua.siers of famil ies. aiM-ordinjii a.s tin* 
same miyld have been exfrci.sed hy the (lentiio or 
Alahomedan law. .shou hl be ]»reserved to 
shall any aids done in consi^cjin-nee of rln* rule anil law 
of caste rc.s])ectin.y the imMnbers of llie .said families 
ojily b<* lield ajul a/ljudi>:i‘d a. c rinie. allhoitL'li the same 
may not be held ju.sliliahh* liy the laws <»( I'lnyhmd 


Jl was al.so provided that the Siiprenje ( our t^ 
Ini jibt fratne siieli ])roee . s.s iind make .sucli niles and 
ord ers for tlie execution tliereof in suits, <• iyil <»r er!inina 1. 
jIfr ainsi. the !Xativ(*s of tlto. f)resideuey a s might aj-eoni- 
m ocjate the .same to the reli;;ion and m atmeivs of tJnv 
X arive.s , .so far as tin* .*-aine mi^ht cou.si.st w itlt the due 
exe. iition of the Jaws and atfainiiieiit of ju.stiee. SueJt 
nd«\s and orders were to b<^ siibjeet to the royal apjuoba- 
tion, coiTiictioii, or n.'fusal. 
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But porliups tlu* most inn)orrjmt part of tlio Art, 
aiul liu* rirjo wliirli most coniplclely rrvrrstMl rlie policy 
,of tlu* Art of ]77;5. was the n.^e ouuition hy IWliar ucnt 
■■ * I'i-VJJ.. y S ■ riv.ljy.V ' ,J ^ -o urts, cxiiit inL^ 
|i?iit<j^rii|entl\ of the Siiprcnic Court : a ud ()f tJic 
dfCoverimr-Criieral and (-ouncil or some conpijitUM* 
Jtlicrcof, as the (.*liic f AppelKatc Court of tlic countrv, 
and tin* vesting the i.Vm ncil wi th the p<>\vc r J o frame 
lieirulalions fur those IVoviijcial Coiiris independently 

.. -.. .,,, #• .-inAfc « ♦ 

of tlie Sujmuno Oourt. Tin* Sections are as f(»llo\vs : 


Seciiott ‘21.—-And 'wlicreas the Cox ( rtior-Ceiitual 
and t'ouiicil. t»r some comniiitee thorooL <»r appointed 
t Ijereby. do ^de t «Tinjne uu_ a ppe alf^and references from 
the country ov rruvincial tViurts in ciyij causi’S he it 
further enacted that ilu' said Court, shall aial lawfully 
may liold all wsuch jdeas and appeals in the i natnier and 
] wiiTi sucC powersUsTT hitrierro liarh iieJjLlJic ^ 
i H» d shall l>e deemed in l aw a Cotirt of lleeo rd ; 
J aiid^ the judgnients the rein fhwd a nd 

? conclusive : excejit upon appeal to, Jlis Majesty ^ in 
^ eivTsiiits only, the value of whij;li and 

upwards. 


Urcfion 22 i^ave the (V>urt power to determine on all 
olTeiices. ahiiscs. and extol t i ons co mni itted -in the 
collection of revcijue, or of .severities used b<*yond vvJiat 
was ciistoijiarv or necessary to the (and to punish 
the same, provided tin* punishment should not extend 
t»(» death or triaiininj', (»r perpetual iitiprisonment. 


Srrfloti 2u.And it is liereliy enacted tluit tiui 
<*overnor-J h:^^ne ^a^ a ral (Vjun cil shall have pQW(^. r and 
au tliority fT^jUL tihiy J t to frame Kcgulations for 
ili^rrovincial Courts and Coun^cils. ' A provis o was 
a(ldtMl Uutt ill Coun cil n i i«j;lit disallow or 

amend them wdthin two vears. 
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^ t);?(r]iir<‘(l tliafc jiu action .slioiil*! lie in 1774 — 17S1. 

;the Siij)reino Court ii|![ii.iust any judicial officer in the 
country Courts in respect of any judgment f>r onlei^of IndemnitT. 

I his Coiirt, nor a^jiinst any person for any act dofjiC in 
pur.suiiii"i* of su ch fader ; it beins: considered ” reason¬ 
able to render tbe Pnivificial Magistrates, as well 
Native as Britisli subjects, more- safe in the exeeiitioi» 
of their office”. 

And finally, wijrti regar d to the indemnity^ in respect 
of the hostilities which had been carried on lietyireen 
t in: f’<uirt,a!id..tliaX'x)uncil* vvliiTein saiil the Act *’ n i a ny 
rhitigs ha ve been done not justifiable by the 
of the law ”, it was eiuict ed thatjUe. 

anci Council and.Adi:ocatCTGeu?r<d_ and all persons 

acting iindor their <a:derj^ so farji.s.tto 
the rcsistaiiee to any process ofSiiprenic Qoiirt 
from January 1, 1779. tojlanuary 1, 178<h wore th«it<.‘l»y 

saved Jjarinloss froivi^any 
action, suit, or prcjseeution whatsoever on account 
of the s.aid exe^ilion 

of the orders of the (^oun> 

*.* — ■ ■ ■ — . 

Thu s withi ii eiLdit y ears tlie main provisions of. tlie Th.* .s.-ttie. 
l icgula ting Act won? swtpt away. The Sujmmie (.lourtr its!* 
however, continued to exists and ultuuatol} , 
di minishe d power s aad nrcteiisions. \^ou its wax to 
greater authority and respect, both from Eurupeans and 
Natives, tliau any other tribunal which lias ever existe<l 
in India. Nothing, however, in its siiUsecjiienr Jiistory 
serves lo justify or excuse the ptJiev of its founders. 

Their attempt to introduce an Englisli sn])erintendenc(; 
of law and justice on tJie ]»art of the Crown, and an 
administration of English rules of law and enuity by an 
Englisli Court, modelled according to English faslijon, 
was made rashly and fguorantly, without any sufficient 
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KAItIA IflSTOHY : 


i HAn'KR 

111 . 




lijiicIJmlc I 
rjHss .u thJ 
juii'jui*- i 
lion. 


sohnno or <hie prrjiaiatioii, witjiiujl any jnoasuros 
ln'ino taken ro en.sinv tii*.* eo-diieraiion of the local 
authorities, Init on riie eomrarv wiiii every altiMnpt to 
iinjiose iijion Tli<*rii a |M»licy to wliieh they were ojiposcd, 
nd whieh tiiey were determined t(» Hihverl. 

lint in the .U i of .1.iia of 177*?^ there is 

n o plain staTenieni of i li e j ^rlalioji iii wliieli the ,Lidian 
fernTori»;s stood, pyt he w lmlhe r ^m\' 

I ntIian nati ves w ere 1 o In^ <‘omp? e!u»n di>d n^ider 1.li«» i >>rr.i 
*' siilijeets nor wind her* iiie Proyineial wa*n! to 


have a eoneiiireiit jnrisdietion with tin? iSnprenie (Vairt, 
or an e.xehi.Nive on** : nor. it i\ie laher, what were lohe 
tin* limits of it. -I’iie jdi ras** yiW'irisli snl)ji*ets '* is 
iiM'd in Itolii Aets in sneh a way a.s n(*e*»ssaTilv t o <*yel ii«h; 

fro? n il s I iii^i t iTm: ih.«* \ i i n d n a nd Malioi neda n 

i nhjd iitants : Init it- is so iis**d that, w it-li n?sp(‘et at- 
least to .siddeet.v not hein/j nati\ es of (.’{reat l>riiain or 
.hnlia. siihsecpK'nt ulosses mad** it almost iin])os.si!.»l*‘ tc' 
ailix atiy didiniie iiii*h‘r<tan*line to it. 


i.llSl-ilJi - 

tioi. 

hetwtu'f; 

J *resIrJ<-rn\ 

']'e\vn.s 
tiucl 

Molus-i! 

poi|.<?iu{ilr<l. “e* *«*-«•iiu'i; *11 nearly a **em.ury 

e.visled. Tin* iiiiiuence of the Presidency Town .syst«»irL 
was. since the Act of 1781, hut thinly scattered over 
the Mofiissil, and the disinttes and incoiiveniene.es 
which arose were t(*jii]>orary and occasional. The 
.siihstMiuent jnigcs will show the steady pTo;jrress which 
has, since the abolit ion oF^ the Siijirenie Court in 
I HOl , been made towards oIiliti*rating this'^iTistmcEifih' 
and securing uniformity in the administration o| 
justice. 


T in*, result of th e t wo Ay t.s Wiis t hat tin*distinct ion 
between Presidenev Tow n.s and Mofus.'-’il wliieh 


original I■*I in t in* <li .srincl ion betwee n tlu^ Ojuipan v's 
fuct i ijnes iM 1 (1 thc AIoj£iil territory was perr>etuut<*d. 




f . 


..J. _ 1 I LJ’T.IX ..iMl 


* Sir C. Grcy’a .Minute. 






AF'IEH Till*: SJOTTLKMKNT. 


I * Ac.1 of iH all i»V(Mits .s«?ttlr<i t1k‘ d i iULUlii 1771 - J 7s I 

whicl i h jid ii rist*!! ii fifirr tlio He^ruh iti n;i A rt, iinti Ui.• 
scti y L.ILU-l'M>1 w a^. ..11s 

ilL!*rfsi/|fiH i.-.s.jin«j t» n«iiir>»({ so loii-j 

it s tli<» i^)Tii|> iniy ;iik1 Hk‘ Alttyiii Kmpiro r\isr«Mi. 

In ti ivvi sr<i (\ jilr was issu'Ml in tin*, saiin* .MtfT i.h«‘ 

year as this iiiij>ortarit_ A«..*t. V<!rv littli* If^yislatiori 
Inul Uh«;+^ : ihoiiyh. 

' * A<‘i. oj' «»■ }m < >1 ^ li. uJ a I i • n i s 

ronti niKMl to \io |*assoi.i.l uj;..J^^ 'riiij;. 1 in- 

/ *■ t *>*' a‘11 ra[■ V 

racoyniti on <■»[ ih c tSiKhJor and i^ro vinyitH t iir 

/ oT Ip.uislativH* auilK>ritv a|.»a.rt fn.»ni \• in 

t hat tUu^Jxldax:iilki!ju>..o^^^ 

(heir <.\vii Msiv^v>. 

A roinph'tt* sallh'innnt wa'*' rnruh^ 
yuffidioiit to form l]i<* fouiulalion of tin* Imlian polity 
for lhr<*.«' KoiK'Tations, aii<l to mark iln‘ oomnnmcfmi'nl 
of a in-vv ora in Indian History. 

In tlia.t oia I ho Snprcine Court ao( |^ iiirod aiit(i oriiv 
a nd renown ; and linglish lawyc-rs in India havo laid 
the foundation of a oompjote .sysl».'m of Anglo-Indian 
jiirispnitlonco. Th oy have c arri<M.l oid tby ^ Itinialo 
one] and o hjoct of the Kogulaling Aot—an object wJiicli 
has rotTcvnu'd tlu; cluiractcr oi the Statute, aiid of its 
immediate policy—viz., to teacJi botli rulers and 
subjects in the Kast that respect for law wliicb Ls the 
foundation of social oi’der and the greatest gift which 
Kiiglaiid has had in its power to bestow on India. 
Th e^angry opp oaitinp l»ag l^^r^ .:if vvcHctI 

h as died away , and as India is now* united under a 
monarch}’' which is itself limited by laws and is 
settling down, even in its faithest provinces, into a 
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AViu'ii tI»o siibsoqiioiil history of ilio lej^islalive 
jYiitlioritios and r<dat«'(I institutions wliicti luivo from 
tijm; to timo boon broii^lit into existence, of tho 
Sii|»r(Miu* t’ouits iind ytJiijr. judkiiil .AUtbojdljiiliSii e.stat>- 
lisliod in the l^resideni-y IVmnSj aiid of t he (Jvi] and 
("limiiud (.’ourts of t he.etniiiU*}' feliiin traced 

for aiMUher eijiiuy years, we shall arrive at a new 
••poeh, tiie date from wliieli nearly all existins; ]egi.slative 
and judicial aiilhoriTy derive.s it.s origin. 


law-governed l•olIntr^^ the wishes of the authors of the 
Uegulating Acts vvliieh they so utterly failed to 
atT.orriplisli may be said to have lH*e;u ultimately 
fuliilletl. 



CHAPTER IV. 


'•/ 


Tjik LkuislatiVJ-; I'ocxcihs. 


Two-I’ohl poMiM- ul’ U*j:i.sI:.ii.ioM lnvi- i—K<foiit of ilif iir^t - 

Extrnl ol* fhr si*‘-ui)^l--K>.*<‘=^J»ivo t‘N<;n*isir nf tlic |iO\vf:i‘e*---- 
rHrliiuiiontJiry rto^iTii ion 1hf i*-.*or—Murl^- nf •j.v.:.--i-m.-, lo*»isi 
Iniivo jiDWfV j^OL'isjAtiv.- .^1 —At 

ami .Madivis - Extent uJ tlic powi'i’ ■Kxlen'iiuii ol 
K>j»islativr iiiit.lioiity in ISl.** - l*owei ol t:i.\.al!oii —.lunf'ltilioii 
of llio tO liC i-iul lu ftire P:ilTWlU»-. nt'" 

of iSi'Vi*ii‘iiinty of ll.*e ('rown- -i’ov\*-i* U* inal.i 

Arli«.‘l<‘s t»r Vi'ni.ftisiojiis-- rown* ;»ll»*? lliv r:\ ciiuo and 

impoAo new ta.«ies - Law in ls;Jt -NetH'.SMity for reform 

in the lie^iBiuriure—Tin* Act “f Williatn Ih** foiirtL—J'rov’ision 
reintivo to lefi;b!;itinn- Indian fjcuv <.’oiwfnjs.sioin.-ra— Local 
Ijei'isl.ituitjs Hiipei'acded--.•^rv-ielos of \\'ai --Conclusioii. 


The pxtpiii of tlio lco;i.slntivt? [K»\ver ;^ranlvd. bv fVo iold 
Parliaijjciit Tt> the Coinpiny during tlic early j)enod ieyiaintion 
wliicli jireceded the passing of the Heuuiatiiig Act has 
been already di?scribed. The most iiuportant exercise 
of that power, whether withiji or in excess uf its teniis , 

it Is unnecessary now to einjiiire, iiccurred in Ml’l. In 
that year the IVesiilent* and (.‘lUJiicil of Bengal inadt; 
and ordained certain general regulations for the 
administration of justice, l»v virtue of which certain 
Courts, both Civil and Criminal, such as have already 
been destribed, were established throughout the Lower 
Provinces of l^Jcngal, with c-t‘rtain defiuir.t* rules of 
procedure and law*. 

The Act of 1773 defin ed the extent of the legislative \ 

authority of the Covornor-Ceueral and Council, and 
placed it under the supervision and subject to the veto 


* See Colehruoke'e Suppioment to the Digest 
Voi. Ill, p. I. 

C, HC ( 65 ) 


of Uegulutious, 
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( 65 ) 



TflK LK^ilSLATlVI^ < orNCILS. 


i.'HArrv:h 


Ex trill of 
the fir^t 
power. 


r»t; 

of tin* Sii|)n*jnr CmirT. Ni» fiiiuliiienls of any iiiipor- 
tiinrr wt-n* |>:iss«‘<l till J7S0. wIh'Ii tin* (iovonior-lioiioral 
an«l ('(uincil, oiMisiilorinij that injporiani cliangas Lad 
taken plare in ilie riaistitiitiuii and r ivi! «^f)vernnienl of 
lliose- sinet’ J77-, ])a.iSS(Ml certain roinilaiiuns* 

for Oie more f‘tVeeiiial anil regular admiiristralion of 
jusliei‘ in ilie jirovineial Tix il (’ourts. Those 
tions were to he eonsiilered liiudin^; otily till a now 
arn|np-nieiii; slnaild l»e nanle liy authority <»[ J*aiiia- 
nient.f 

lijiler in the .saint* year it eonlirined anil ameudetl 
ail existing rejnlations res]u-etine the Siidder and 
Provincial (Vuirts. .\nd «‘arly in l7^Sl a revisetl ('(kIc 
was issued. 

'rhese inn.st he. laki.m to have h(*eii ]iassed in 
[inrsnanee of the Icoi.slative jiower eianl<*d |jy tln^ 
|{oeulalin*; Act. Tliey are not e.vprosseil tt) he re^is- 
f ered in the JSnprenie (‘onrt. and prohal.dy wen^ not-so 
resri.sterod. 

lint in I7SI ilie new Ael of .1 *a ilia merit fJl hJeo. 
Ifl. e. 70) emiKiweret l the <iiovtTiior (.leiieral and 
(Jonntril to frame .Peifillations for thtr l/rovineial (!'oinis. 
without reference to the Supreme Court. It was 
under that aut limity that tin* Governni<?Tit preferred 
to ad. But tfiyy. wen: iinahletoj»fiss any Regulation 
wJiieli the Su]irenie. (auirt was in any way bound to 
recognize, iiiilc,s.s it was |)reviousJy registered as dire ct ed 
hy tlie Act of 177.‘5. 

TJic iSuprcnie CJouii<*il, therefore, Lad from t-Le first 
a twi» -folfl power of l(‘gisla.tioTi conferred by t.wo »scparate 
Acts of rarli.nrient. The one enabled tlieni to make 

* See C‘oJel)it)oko'H Siipnloiiiont to the Digost cii' ItegnlatiouH, 
Vol. Ill, p. U. 
t Jbid., p. *22. 
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lilws for lln* ilood order und civilgovenimeni of iLie *781—l.s:i4 
sfttlciruMit. jit Fort ‘William ami all factori<\> a*id places 
snl)ordi»at(‘ thereto, ami to make any Jte; 2 iilatiujis not 
repu^iKmi to the laAcs of the realm, and to enforco 
iJioin by rea.soiialilc sanctions; but the e.\crcise of 
tlie power was STif>p‘ct pytlic supervision of ilie f.'ourt. 

11 has lieeji said that ilie jiowi.‘r so conferred was in- 
iemhMl to a|»ply only t«« falctitla and^ its dt:pemlejit 
factories , into wliicli Knylisli law har.l already boeii 
iiiFrodiice.d. and not to what arc in tliat .Act deserihed 
as tlie territorial acipiisitlons or^TTeniiaT. 'Hchiir. an^l 
Oriss;i. I5ut tin* Art dors noi apiKfai to ha\(‘ been .sc* 
!imJer.stOiHl ; and the lariie bmly of reenlation law 
mentioned afiovi- was framed jti pursuanci.* of its j.owors 
for the I.kmu'Ht of T.h<? ]>rovinees. 

The second power ol legislation was derived from KxtoDt of 
the Act of ITi^i, by which tlic (iovernor (bmeraJ and 
(biincil or sonic l oniniitlce i iicreof or ap]s»inted tlicreby 
was empowert'd as .i (‘ourt. of Kecord To detiMinine on 
‘aj>peals or n‘fm*enci;s from Fne (*oun1ryor Vrovincial ’’ 
fVairts in civil canses ; and f rom tinn! to tim e, to iriune /' 

Ue^ulat^ Courts and Coiincils. 

Copies r)f such J teeuiatioiis were to be transmit tod 
within si.\ monrhs to tljc Coiirt. of Ibrectors and to the 
Secretary T»f Stale, and if iK»t disallowtul within two 
T ears, they wt^re to lie of force and antliority to direct 
the Provincial CV>iirts. lN>\ver u> disallow or amend 
such KegiilatioTiLS was reserved to the Soverei^ni in 
(k)iimril. It was nnder this Act that. iK>i,wnhstanding 
the limited purpose it prufesseil toliavo in vieAV, most 
of the lb‘gidatii.)ii law was passed. The kSiipreme 
Court had n o power of su|K i visioii or of vet() in reference 
to any enai*.tments passed in pursnaiice of th is statute, 
and in consequence the Council preferred to lcgjslat>e 
under its provisions in preference to those of the? earlier 
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Kx*?e«wive 
exPFcisi*- of 
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ineuiArv 

recosiiiitioii 

thereof. 


Act . But tliat Court:, on the other haivl, was not in 
tornis nor in on'oei hourul l)y auy R(‘^uliitions which 
were not <iuly resisteivtl hy il. 

Itegist ration of laws in the Siipreiin: Ctnirl or in 
anv Court of Justice wa.s renilereJ uniie<N»ssary hv the 
Act* of W'illiaTu IV jiasseci \u 

'rho Regulations |)a.sse<l in |>ur.suai)(re of the 
autiiority grauKvl in I7.>J were (huihlless far in exees.'^ 
i»f the legislative ]>ower, having reganl to the precise 
terms in which it was granted. Jiiit afttu* several 
years of its eX'U-eise, Pa.rliann‘nl it.selft nderred to that 
]>owor as if it were one of making a regular ( 'imIc atVeet iiig 
the rights, jjersonsj and ]»i:vn:»erly of the Native.s ariii 
others ameualde to the l•r^)vi^ciaj Courts. Thai 
was a rarliamentarv rec-ognition of the power which the 
Indian (Nmncil liail assumed toexerei.se. Thr* (‘ouneiJ, 
regardless of the Jiinited extent of it.s Itvgislativc 
authority, had passed lunruTous II(‘gulalions ; and in 
171)3 eollecf.ed and passed them in the sliaj)e of a lU*vi.sed 
Code. 

Tin" Act of I'arlianient to whieii 1 have just alluded 
was passed in 171^. It recited that varioiLs Regula¬ 
tions for tlie luitter administration of justice among 
native inhid»itarits ainJ ollicrs within the Trovinees 
of IJengal, Beliar, and Orissa were from time to time 
framed l)y tlio Covernor-Geu(a*al in Council in Bengal. 
It recited, also, that it iiad been established as essential 
to the future prosperity of the British territorie.s in 
Bengal that all lUsgulations passed by Goverumeni 
atfecting the rigl'ts, }>ro]n»rties, or ptirsoiis of the 
subjects should be formed into a regular Codt;, and 
printed with translations in thc! country languages; 


• 3 & 4 Wm. ] V, o. 83, 8. 43. 
18«e 37 Geo. HI. c. 142, «. 8. 
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rbat the ^itujimI of every Rt^gulaiion should l»e prefixed I7S*—1«34. 
to it: and that; the. Courts of .lustice within the 
Provinces slumhl lie bound to regulate their decisions 
by the rules and ordin;nK'<‘-s which sucli Kegiilations 
niiglit contain. ParliaiiH'iit nderrinj/ to tht?sc ])roi*eed- 
ing.s considered that it was es.Hential that so wise 
and salutary a juovision .should be strictly observed, 
and that it should in)t be in the powrr <){ any OovtTnor- 
brencral in (Council t.f» neglect or di.<]n‘n.se w it h it for the 
f III lire. 

.Xceordingly* it was enacted tliat all the liegula- «if 

tion.s of that (Vaineil atTectiiig the rights, j»roperty, or 
persons of th<^ Natives, or of any other individuals 
who might, bt* amenable to the I^rovincial <^»iirts of 
Justice (th(irel.)y recognizing the full ext<mt of the 
legislative authority which had been assmiusl and 
cxenasetl), should be registered in the Ju(lii*ial ])epa^ 

jneiit, aiid'7ormc(T'^jnt!o a regular (’ode, and j)rinted 

... .. « • . ■ - . . ... . 

w'itVi t raiislalious country languages, and that 

tln^ grounds of each Hegulatiiui should be pielixe<l to 
it. And all tiie Provincial Courts of Judicature w’ere 
directed to be bound thereby, and to regulate their 
decisions accordingly. CV>pies of the .Kegulations were 
directed to be annually transmitted to tlit; Court of 
Directors and to llie BoanJ of (.■oniinissioiiers. Jiy 
this Act, therefore, the legislative pow'or of th(‘ (Jovernor- 
General, independently of the Supreme Court, was 
rec<»giiized and confirmed, and en<leavours were made 
to place it under control. It w^as not, lioweA-er, the 
first endeavour to jiJace the legislative power in India 
under some restrictions ; lor George the First’s Charter 
had reserved to the Jiorae authorities a power of super- \ 
vision. But at this time a formal publication, a written 


* Sec 37 (Jeo. Til, c. 142, s. 8. 
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record u( rrasoiis for resortiiii: t«» jiarticuliir eiiuctiiicnts, 
JUid niru'iul rf»uiniuiii»'id.ion i»r tlicir eoijtriil.s to llu: 
iiutJiorities ifi Kiiijlaiid. w^Tr ilfouied tt» oe noircssiiry 
cx])C(lifiits for :i on any liastv exercisi? of 

|)(nv»*r 

Tin- If^islativc |»o\vi*r hfiiiii rinniy ]ilanted in 

it. iH‘xl la‘ranu' necessary t<.» otaklisli a siinilHi 
aiHlioritv iri the othci. Presideneies. Accordingly, in 
flic year tin* <»overnor*'*‘ and Comieil of Fort St. 

(leoriri* at Ma<lras wert* inveMed williin tiic t*Trilorio 
subjecl. to their i;«>veriinienr with the same iegislativt 
power as had prt‘viously l»y any Aei betMi pvo\^ to tlie 
(jli>vcrnor (uMieia! and (‘onneil oi Kori. A\ iliiain. tliaf 
is, tln'V vver<‘ empowered to jrann* liei»iiiations for the 
Provijielal Conrl.s and (’oiineils annexed to tliat 1‘re.si- 
deiiey. 

Austin, in an Aclf \wis ])assed amoii^^sl other 
thin^i.s for the better ^nivianment o( tlie .set t Icuieiits 
of Fort St. (fcor^e ami Bonilmy''. If nc.itod the 
expodieriey of irniiilin^ fo the two loeaJ (tovernors 
ill Council the same powers iiovernmcnl within their 
re.sjiective territories as were ve.sted in the (Joverrior- 
(limeral and (*ouncil bir the jiovenmicnt of Fort 
William. It accordin<!ly empowered them respectively 
from time to liim^ to make and i.ssnc such rules and 
n^^ulations for the good order and civil gfivcrnmcnt 
of the towns of Madras and Bombay, and of the 
Company .s settleinents at Fort St. (ieorge and Bombay, 
tiiid other faetoiies subonUnate Thereto, and to add the 
ne.ces.sary sanctions a.s tJie (lovernordieneral in Oonneii 
might inakii for the good order and civil goviTinnent 
of Fort William, But it provided that registration 


* Seo 39 & 40 Geo. Ilf, c. 79, s. 11. 
t 47 Qeo« III, 8C8S. 2, c. 68. 
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Miereof iu Mm? Supreme (Jourts uf Forf- St. (iooifre ami 
Bombay respectively should l>o necessary lo liieir 
valirlity. Sucli re^^iilations were to be subject \i. 
ax>])eal as provided by exislin;/ Acts of IhiiUaineiit.* 

As these Acts e*f bSOO a.nd I8(»7 were later than t hr Kxtent oi 
Act of 17*.^7, it inijiht rriis<M\aljly be. considered that 
t]i(^ local tTOverjiors junl (Councils hatl Jeuislalivc ]H>\\ri> 
conferred on them, not as dclined by the. Acts of 177;*. 
auil 1781, but as recognized and eonliiiijcd by 1h* 

Act of 17 ‘j7. 


It does not appear lhai tiic (iovernor-denera: 
exercised any dir<‘ei AUtliority over the Oovernors in 
(\>iimril ai Madras or lioinbay in I lie juatler of making ' 
laws. Iltylniyl (?p!itio^ ii.t .j>o.Iiti(;al inatters ’ 

under tlie Act of 177;!,, and in reveruKMnatters and all 
cases whatever under the Act of J7h7. A cojiy of every 
regulation jiasse<l a.l Madra.s and Bombay was sent ^ 
to the ijloven\or-Gen<‘ral iu (.‘ouncil; but it iloes noi 
appear that it was submit ted for approval before 
bcin^^ passed. The lei^islalive powers of tlie (lovernor- 
(ieneral's Tonne.il were contiiie<l by the terms of its 
constitution and iu practice to the l*resideric\v of 
]i(mgal. 


Iu 18i;5 tile legi.slat,ivt! power so conferred on all Extension 
three Councils was extended, and at the same tiiiK* 
placard under still greatcT control. Tlie Governor- 
General and tlie (aoveriiors in (.\)uucil in their respective 

Presidtmeies, wdth the sanction uf the Court uf Dircctor.'^^-- 

and the Botird of Comniissioners, were empowered by^ • 
an Act’!* passed in tliat year to impose* duties and taxest Holer of 
within the towms of Calcutta, Madias, and Bombay; 
for the enforcing of w'hich taxi\s, regulations were | 


* Vide 13 Qoo. Ill, c. 03; and 39 & 40 Geo. lib e. 79. 
t 53 Geo. TIT, c. 155, b». 98, 99 an<l 100. 
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diroclod to l>e made by the Governor-General and 
Governors in (^>iniril in tlie same manner as other 
regulations wi.Te made. 

It was als*# provided in the same Act* that the 
■ regulations slioiihl apjily to all Iversons who should 
procee-d to tlie East Indies within flic limits of the 
Coiii]ja 1 ly's govern men i. 

AikI in addition ti» the rule whieh had compelled 
the Indian Government to forward to the antluiritiesin 
England copies of all regiilalions passed, il was then 
cnaeted'r tliat co])ies of legislative regulations, made 
by the several Governments of lialia, and retjnired by 
various Acts of Parliament tt» be s(‘rif Home, should bo 
yiimially laid before Parliament. 

Section 05 of the same Act enacted ‘‘ that nothing 
in this Act contained shall extend or be (construed to 
exteml lu (irejudiee or afietft rlie undoubted sovereignty 
of the (’rown of the rnited Kingdom f>f Great lirituiu 
and Ireland in and over the said territorial acquisi¬ 
tions 

Tlien followed two Sections, one of which (See. 9(>) 
enabled all tliree Governnnmts to mahe Articles of War 
for the order and di.sciplim* of the native offi<je.ra and 
soldiers in their r«*speetive service; and for the 
administration of justice by C^oiirts Martial to be 
hoJdcn on such officers and soldiers; and for the 
constitution and manner of proceeding of such Courts 
Martial. 

Another Section (98) authorized them, with the 
sanction of the Home authorities, to impose, within 
the limits of their respective Presidencies, duties o f 
customs and other taxes in respc^ct of all goods and 


* Seclion 35. 
t Vide Sectiem 06. 
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property inul on nil p(Tson.s. BritisL‘born oi foreiirncrs. 
beinir tberoin. 

In arblition to tho.s<» tlire«* powers of le*rislation 
eonforred under llie. Arts of J773, J78I, and 1813 , a 
general power of allerin.L' the revenu(\ and of imposing 
new ta-\«*s, bad been (rxereised within the provim-esj 
and is alluded to jnore than onee. in Aets of rarliannml.) 
Blit as there is no Aet whieli expressly eonferred it,; 
such power lias gemTally Ihh-ii eonsidered h» rest on the' 
inherent jxiwers of government; wliether di‘rived in 
.sneeession to the native aiitliority from the grant of 
the Dewanny. or from those Statutes by wJiie.h tlie 
genera I pow<*r of government or of ordering tJie, n‘venues 
hail been given or continued to the Ccanpaiiy. 

Tims from time.* to time tlie b^islative powers c»f 
the Coiin<‘ils were dcvclopiKl; and in j>ursuaiice of 
tliose ]mwer.s they enacted laws and r(?giilatious till 
1831 . Down tcriTiiit date, which is the important 
epoelj in the hLstory of Indian legislation, t here were 

force in the 

empire. First, tliere was the whole body of Jinglisli 
Statute law existing in 172h so far as it was ajijdicviblc 
wliich was introdueed by tlie Charter of George 1, and 
wliieh applicTi, at least, in the President*)’ Towns. 
Secoit dlif, all Englisli Acts subswjijeiit to that date 
which are exjiressly extended to any })art of India. 
Thirdly, the BeguJations of the Governor-Geiierars 
Couiiei lg_whieh (^niinencTi with the Bevised Code of 
1793, containing forty-eiglit regulations, all passed on 
the same day (wdiich embraced tin? results of tw'elve 
years’ antecedent legislation), and were continued 
down to the year 1834. Tliey only had forcie in the 
territories within th e Presidency of Bengal. FourtM y, 
the llegulat ions of the Madras Council, whichTspreacT 
over the period of thirty-two viz-, from 1802 to 


I7SI .|S34. 
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lor refori^! 
ill thf‘ 
Lesinl.-if ur.-.; 


5nul won* in U^wr. in tlu* .l*n‘sKlonc*v of Fort 
St. (ifnrifv. Fiflh.hf. tii«‘ 

C‘oii<‘, wliirli lieifjin wiili tin* liovisotl r«Hlcof Afr. Motint- 
sniiin Klpliiiistoin^ in ISiiT. <Mini|»risin^ the rosnits of 
t:\\y»Mrs‘ |>n*\ inns Jriiislsil inn. iin«I wi*nr 
iilsn I'OiiiiniK‘(i liil fuixiiiL: rnn*** jiinl vitli<.litv 

iti I In* v of Kon Si. |)aviil. 

in 1 No.'S liu* alt ml ion t»l' VarliiiiiimT was din'ctoil 
fo tliroe li'iniintr viri‘s in the friinn* of Jiidian (jJovrni 
nirnl. Tin* lirst Ava.s in. liio luitun* •*[ tin* laws iiinl 
rf^iiilal inn> : tin* . sort an I was in llm ill-iUainnl aiilliorily 
and [lowt-r .from w liifli x ariniis lau." and roimla- 

tioiis (.‘inanattMl ; and tin.* lltirij anomalous and 

som«*timns ooniliftini! .ludicainn-s l»y whi<*h tin* laws 
w<»n* adininisrnrtul, or in othor words tin.* <.l<.‘foc*ts wnrn 
in lln* laws theinsnlves. in tin* authority for makiim 
thoiii, and in tin* manner of e\(*( nt.in«i tlnmi. Tin***' 
Judges of tin* Siipronie ( oiirt at. ( alculta tJius t‘.\pressed 
tliemselvt?s in referenei* to this siibjeet : *’ Jn. thi.< 

state of eireumsttHiees. no one <'an pvxMionnee an 
opinion, or form a jiid.i:nn*n!, Inovever sound, ujioii any 
disjHited riehr of pi*rsons. respeetine wliieli doubt and 
eoiifusion may nor be raised by those wlio may ehoose 
to eall it in (|in\'«tion ; for very few of the publu^ or 
persons in olliee at home, not even the law oHieers, 
can be expecti*d to have so eom])rehensive and clear a 
vitwv of the Indian system, as to know readily and 
familiarly the bearings of each ]»art of it on the rest. 
There are Knjilish Arts of Parliainent specially provided 
for India, and ofhtTS of which it is doubtful wlietJier 
they apply to India wholly, or in part, or not at all. 
There is tlie English connnon law and eoiistitntion, of 

* Soe Hansards “Parliamentary’ Debates” (133t{). vol. xviii, 
p. 729. 
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which the applicatiiin is, iijL.uviUkV i*cspw*tS: still iiiore iTSi—ls:u 
ohstMin? pcr|ilc.\A;(J ; usage ; 

Hindu law, iiaiiire, au d scripture : Cliartcrs and l-ctttMs 
Pat(?iLt of the Crown ; Kc;^idat ion s of the (Ioyer 
•some made declaredly under .A(?ts of Parliumenr, 
particularly a.i11 liori /it li;.. jhej 11 , an<I olliers which are 
foVindeih as some say, on lh*‘ gtMieral j)ower of govern¬ 
ment entrusteid to thc^ (.•ompaiiy l>y Piiriianient.. and. 
as others assert, on their rights i)< .sne<*essors of tin* «*ld 
Native (Sovernment: some Jlegulatioiis re<|uire registry 
in tin* Sn])n*me Court : otTn^rs" do' not: some have 
effert generally throughout India : < Min*rs ar e peculiar 
to one Presidemry or one town. Tln*re arc comniission.'' 
of till' (Jovofnments, and (.’ire.ular Orders from the 
Nizamut Adawlut and from the J)ewanny Adawlut-: 
treaties of tin* Crown: treaties of tin* Indian Oovern- 
mont; besides infen*nces <lrawii at jileasure. from the 
af)plie.at;ion of tlie droif pnldiv and the law of nations ol 
Knrope. to a .stale of cin iimstances which will justify 
almost any construction of it. or (pialitication of its , 
foree 

Accordinglv in that vear an AcC*' was iiassed H'l^ Art of 
■' r ft. • ' ‘ - 1 I 1 '- ^ 1 j- I William 

“ IW eflecting an arrarigement with t he Kast liifliai the Fourth. 

(^)inpany and for tin* heller guveniment of Herj 
Majesty's Indian territories till April oOlli, 1851 ''. 

It was enacted iii the 15rd si'ction " that the (Jovernor- i 
Ueneral in Council should liavc power to make laws ^ 
and regulations ior repealing, amending, or altering; 
any T^vsjf>r rt^ulations wdiatever now in force or here¬ 
after to be in force in the said territories or any part j 
thereof; to make laws and regulations for all persons | 
whether KfffTsli or Native, feigners or others, and, 
for all Courts of Justice, wiiet^er established by Her \ 


• 3 & 4 Wm. IV, c. 86. 
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l*roviaions 
relativt' to 
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I ^liijf'Stv's ('h;ir<e.rs or (ttliorwiso, ami the jiirisilicHon 
f tluTftjf ami for all places and tlnn^s \vljfitsoever wiiliin 
ami throiiiiliont tlie wliolt* and everv |>arl of I be said 
terrilories ami fnr all servants of the said Coin])any 
TIk* exeepiiniis tc» ibis sweepinii ])(»\ver were that the 
< bjvt'rm.adoMHT^^ in ronneil should not ha ve power to 
iiiide iUi\ .laws wliieb sliould affect any (»f tlie provisions 
of tills Act or fff the Alntiny Acts, or of any Act there- 
afler to bo jiassed in anywise affeetinjr the f-oinpany, 
or ibe said territories, or the inhabitants thereof; 
nor should it Imve power to niak(‘ any laws whieh 
should in any way affeei any prerojjative of the (*rown, 
or the authority of Parliament, or the constitution or 
ri^dits of tin? (.■oinpaiiy. or any part of the unwritten 
laws or cotistilvition t>f the Tniteil Kingdom of Great 
Jkitain and Ireland, “ \vlH*reoii may depend in any 
deLM(‘e the allegiance of any person to the Crown of 
the rnited KiiijL^rhun, or the .soverei»j;iity or dominion 
of the (Vown over any part of the said territories'’. 

liy a later Act. It» cV 17 Viet., c. 95. s. 20, no law was 
ro be rend<?Trd invalid, only because it aflfei'tcd any 
I»rero<iativ<? of the (JrowM), provided the j)revious sanc¬ 
tion of the Crown had been obt.ain(‘d. 

The following provisions were made in the Act of 
William IV :— 

(1) That the CJoveruor-Ucneral in Council should 
forthwitli repeal all law -s which sliould be made by 
him. but be disallow’ed by the Court of Directors. 

(2) That all his laws should be of the same force 
effect w'itliiu th e said territories as an~Act ^ 

I^Tfatrrent, and sfioultl be taken notice of by all Co^urST 
of'^TuStiCe. Registration in any Court of Justice w'^as 
declared unnccessar>\ = 
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05) Tlic Lrjiislatun- coukl iiut, without thr |m vious ITNI—Is:t4 
saii(;tion of the Coiiri of Directors, authorize iinvT?im-i 
of Justice ?iot csialjlisliol l>v i| oyMl (■harl(?^to scutcfK c 
to ihiiith nny of Ills 31ajcsl v's naturar-hnrii sul)jc( t> luau 
ill Kurojic, or the chihlrcii (ifMjch .suhjccls. Nor 
could it abolish ony of ilu* ( oiiris of .lusiici* csial.lislicd 
l)y Koval Charter. 


An express res(*.rva1 ion was nimle. of tin- riL'hl of 
Piirliauicut to continue for tli(- Indiaft 

t<*rrit ories and t heir inlial»it.iiiit.s : to cunlrid. su]M‘rsi‘dc. 
or jircvcnt all. jinjccodiiiLes and iu ts whatsoev**!’ of the 
Governor-General in (^aincil. ainl to rej»eal and alter 
at. any time any law Avliatsoevcr made by liiin. .\ic.l 
the better to enable rarliannait to exercise such power, 
the laws of (In* in‘W Le^fislatuiv w(*to direcUMl to be¬ 
laid before both llous(*.s of J\irliamenl in the same 
luaniKT as lliose wliieh Ijad. bei*ii jireviously inadi? by 
the several U(»veniinents in India. 


Some .subs(H(uent Seetimis* relate tn tin* establi.vh- 
inent (»f tlie. Indiati Law Comnii.s.sionors. 


tiiUinr; 

Lau' i'nti, 
inispioiirrt*. 


Xo power was ^nven in this Act lo the Oovernor.< Loc?\ 1 
in OcjiiiKfil the ditierent Preskh-neies tn make 
laws, but they were cinpow(*j;ed to projiose drafts of supcrseiierf 
new laws witli the r(»asons for them to the Goverin^r- 
General in Council: who was re<iuired to take tin* same 
into eoiisideratioiL and to cuinniuuieate his resolm 
tious thereon to the Government wliieli Lad proposed 
them. 


By Sexrtioii 7^5, tlie jiower to make Arti<*le.s of ‘War Aiiiclos of 
for the (.Joverninent (.>f the Xative plficei-s a-ud soldiers 
in the military servie(* of the Compun}' and for the 
administration of juslitre by (\mrts Martial, wdiieh 


* Sectioiid 52, 52, (>4 and 55. 
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Cham 

rv. 


Con i^lus* toil. 


lunl l>v th<‘ Aff nf |sl;i <lis1 n])uto(l over the three 
lieirislj»tMTi>s. Wiis nnw eesleil in the (iloverni)r-0«*Tier;iJ 
m (JiMmcil. 

Tiius vv.'is <‘st.*il»lislie<l in one eenlra) 

IrLiislalivf aurliority in of tin* three (Vunieils 

wliieli li.'nl l>efor<‘ existed. The Tn*\v (Co u ncil wa s 
anned 'vhh aiillioritv 1o pass lanvs and llegulat ions 
for lie* \vliol<* of ilie British territories in Jiidia. It 
(•ontiniied to'‘xist with s(nnerhanges an«l riMMliliciitions 
till l-ViJ. when it again pive way t(t the ])r(*valent 
desire lor local Legislati\e f.'oujkeil.s. Dnrini! lh.it. 
ti»ne it ]»assed a *'onsiderahli; iminherof A* ts, sonu* of 
ji«‘neral .‘ii.ipHeation ihrouehoiit the empire, hut the 
greater ]»oriion lia-ving a liiiiited a?id jairt iai operation, 
lioe.al Legislatiire.s liad been tried and superseded hy 
an Jin])erial Jjegislatlire, wliieh in its Turn was found 
Jiiadeipial.e to the polilieal neci'ssities of ilie eoiiidry. 
An attempt was nia<le to inerease its usefulness and 
anthoritv in I But in hStiJ a iji'w sy.si 1*111 was 

introduced hy whieii local la-gishitiires w ere re-eslah- 
iisln'd. not to supersiM.ie. I>ut to work in liannony witli 
and to a certain extent in snh(*rdination to tin? Legis¬ 
lative. <-oiincil of tlie Vieeioy. TJie Supreme Coimcil, 
however, rota ins the ]»ower of making laws and regula¬ 
tions for tin* wln»le of India, as well over 1 hose ]H>rtioii.s 
whicli are. sul»jeet l-o. as o\ er iJiose which are freed 
fnan a loi.al Icgi.slative eontrrj. The ehaiiges whieli 
in 185/5 wen* imide* in the constitaitioii of the Council 
of and tlie eJiara^ ler of the new legislative system 
which was est.*d)lisln*»l in ls(»|, will be described in 
tlie next C'ha]>ler. 




CHAPTER V. 


TiIK LK»ilSLATIVB —(Ciitdiirili:il). 

ortlic Coiinoil in lsr»;{ --.Natin‘c of olrtUL'i ' iniidf - K'HV.et. 

(hereof-Tlif Le££isliituivH of .7S:!( rmrl lsr>:; eojiiimrorl - 
A<lvaat;\*ies of Iho ra-w g^Vfilcn:- As^.anii'Uon ot «io\ f'ninieiil by 
(lie. Crown in l*ir>S in fOin;c;*jiiciv.i‘ .•! liu; iuy iuui ch:iTim.‘.s 
iiiiiflontal ilK-reto Ifi;r hKui L<-i.-l.ipiri-!> I *csji:il.fh 
ofLoiii (.-.■«nnini;- His tn t-.^UiMish .•••■ nl Lcjfj .ljit.nrts-- ■ 

of rlio Krii^lish <Jov€.’rnirifnt---'fis!- JnrlKin Cosifieiis Aft, 

]S(il —'fhe G'»ivnn»or'({t^iit‘ju!V » il As^^i nt to iawt^- 

Lvirislative. powers of the Oiantil po\v«.'r of the 

(.Joveriior-CieiH^rsil—Loral! j itir-Kiluiv.? :it citui i'.innl)ay— 

Vri'vioiis ftanrtioii of the. (Josenior CJeiurrai lavi s.'niiy lo tvrtain 
Hi I Is--Power to the fh./v<.TiK»r-Cciifr.'ii in CojiikiI Io tf;(.ahlis:Ii 
uHier loenl .Lojiiftlatures ■ Powfa’ (•! L« estah- 

lislied -L'j'*al Ijejjislatnres in 7W*nv«l Xoitli I'nnjab 

iiiul .Uritish Hurnin.■■■ »'hat ar-tor and »iirn tioii'< mC the Conneits— 

Aetof ISftl aineinied in ]l.Sl»l}. 

'I'lfE me l»\’ tin* Art uf J So J Heforin of 

for twent y-M-\OH years; but a rojasi<ii‘r:H)lc chjmgt- coniaiJ in 

was made in its chanictor and mnsiiliitioji by an Act 

passed in IKn’L Tin? ftvnner .Act wa.-' j)a.^s(*fl lor a 

period of iwonty y<’ars, and arconliiiLdy fn-.'^li IrL'isilaiio]) 

became necessary, 'riiouoli (lie t ViuiiciJ w as eont iiiued 

upon the same footing in re.sj>eel <»f its Ihmum iIk- one 

leoislativt*. autliority of Jndia eom]ieii*nt to enact Jaws 

for tlie whole of the Jirili.sli territories therein, the 

new* Act made so many alteral ions I liat the system 

was entirely ehanire-d. The ]jnncipal alteration. wJiieli 

tinally led to the re-esta-blishinent of local J..egislatures, 

was tJie introduction of repn^sentaiivc members from 

the sister Presideneies. 


* 16 & 17 Viet,, c. 95—All Act to proTido for tlie govcrmrient of 
Inrlia. 

{ 7if ) 
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It wjis provided l>v tlm* m*\v Act jni.ssrd in JKVi* 
Hud C'«‘rl!i.in Lo^i.sJjitivo G'oujicillors slioiild bt: added to 
tli<‘ cxistiiiL* : th.Mt iu» law iiiadr i»v tin* (^»nnoil 

.should li.ive fon-e or Ik* proiuul.i:ated instil tlu'sann* had 
boon assc‘ni»‘d to by the (b»vernor-<.ieneral wIictluT 
holuid or hail tiid jm^siMit in Couneil at the making 
UieriMif ; aial that ni> such la\\ should l»e invalid l.»v 
reason ludy that tin* saiiu* idT<K*ti*il any ]U‘<*iH>i»ative of 
the. ('r(»wn.. j)ri»vidcil tin* previous saiietli.ui id tins 
Crown thiU’ctii iiad been i.ihtaincil. It authori/ed Her 
iJaj(‘.sty t<» a.ppi»int ;i (.'i»nmiission in Kn^laial to consi¬ 
der the reconinji‘nilatiiins aial reports i»f the* Indian 
Law (^oiiiI n issioi ler.s. 


Tlie idTect of thi* new Aet was to i'lilaiTic* tin* (.'ounciJ, 
when aclir»;^ in its lecri.slalive c^ipacity. by the addition 
of new ineiuber.s, called l.iegislative Ab^nibers, of whom 
t'wo w'eiv. En.iilish .ludj'es of tin* (.‘aleutta vSuj)ri‘nie 
Court, anil tini! i>th(*r.s were a])i>oinl(*d severally by tlie 
local CiivernnuMits. At the' same time the fourth 
ordinary (\ninciiliir, win) hehl under the former Aet the 
corresjXMidin^ ofii<*.e. of Legislative Aleiiilter. wiis made 
a iinaiiber in the ijxeeutivcr l)rauch as well as in the 
legislative branch. (.V.>iLSi*ijueut upon tln'se ehanges. 
diseiLssion bciranie oral instead of in writing; bills 
wtM'i*. refi‘rred to .seh‘e1 <M>mi nit tees instead c»f a- single 
iiiemluT ; ami legislative busim‘ss was c.onductcd in 
public instirad of in sc*cTet. The system so inIrodueed 
was e.onsidon*(l by tln).si? who were well versed in it to 
be an intinite ini]iroveiuent upon llie forirn*!* system. 

Under the foriuer Act the .sole power of iiuxkiug 
laws in India was v<;sted in the Oovernor-CScmcTal of 
India in Council. That body consisted of the (loveriior- 
Gcuerai and four ordinary imanbers of Council; the 


♦ IG & 17 Viet., t. 95 , s. 22 , 
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(JoriiiiuiiKlor-iii-Chiof, if ap})ointe(i an cxiraoiilinarv is:m isjuv 

m»‘Hibor of (Council, also foriiiwl one of the bodv. Of the 

four onlinary inenibers it was directed tliat thr<‘e 

should be. appoint(sl from persons in the eovc»nan1ed 

service of the East India (Vmipany, and the fourtli 

from persons who had never lasm in the service. The 

duty of the fourth ordinary inemb(»r was confinc‘d 

entirely to the. subject of le^ishilion. He had no 

j)Ower to sit and vote in the Executive Council, but 

only when meetinjjs were held for the purpose of makinjj: 

law^s. it was not necessary that he should be present. 

to form a (|iioruin c*ven at those meetings, although he 

was particularly charged with the dut.i<*s of l(‘«risIation. 

He * w’as bouiul to jjive his wdiole ti»iie and attention 
to the w'ork of legislation, but he Jiad no pn*-(uniuent 
contred over it. He was trharged with tin* task of 
giving slvafie an<l coimexion txi the several laws as they 
passed, with the labour of collecting loeal information, 
and with bringing his legjil skill to the assistan(*(‘ of 
the Council. 

By the Act of i8r);*i th e li uties wiiieh under the. 
former Act hail rested principally on the fourth ordinary 
member of (kniiicil w^ere performed by many. The 
(loveruor of each rresideney and the. Jdeutejiant- 
Govornor of each Lieutenant-Governtuship wivre 
empow'cred to appoint a Legislative C-ouiii illor. The 
Legislative Councillors so apj)ointed Avere members c»f 
the serviee of a certain stajiding, a ml t]i(.*refon» of 
knowledge and experience. 

iSiich a system had jna.iiy ad\-antages over that AdvantantK 
which preceded it, even Avhile the Indian Law (kmi- slstini." " 
mission w’as in full operation ; for the Legislative 
(knincillors had 1 he power wdiich the Law Commissioners 


'' Consult Miiinto ol Mr. l*cafOck, dated Hrd Xovcndicr, lSo9. 
C, HC 
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(*hai;ti;« had not of projiosing any law wjUj.(;lL llit^y considered 
neeessax:y or henelieial, of opposing any law which they 
deemed unnrcessaiy or injurious, of sujjporting theij* 
opinion hy arguinenti in (‘«)uncil, inul of vot ing oji (*very 
suhjeci which came inulcr discussion. Tin* la'gislaiive 
(\)uncil was not diminished in other rcsjarts : for every 
memher of the Executive ( -oiincil. including the fcuirtli 
member who obtained t he j)owor to sit and vote at all 
in(‘ctiiigs,"\vas also a member of the Legislative Council; 
ii was shu] increased by members of practical ex¬ 
perience. In addition to the Legislalivt' Councillor, 
the Cliicf .lusticM? of Jlengal and one of the Puisne 
Judges of the Supreme (Vuirt selecdeil by tlie lb)vei*nor- 
(!enei*al were also m<^inl>ers; and six members in 
addit ion to the (lovernor-CeiuTal or the Vico-rresident 
<ir Cliairinan w(?re necessary to form a (pioruin, and tlie 
l)resonco. of one of the Jialges or of tljo hairtli ordinary 
member was rendered essential. 


Assump' 
ti(»ii of 

li> the 
(’row'll in 
1SI5S in 

('Oiisi‘«|i]eiii;e 

o| the 
Miiiinv aiifl 
(.‘hniiurs 
iiii'hlnit.ii] 
t hen to. 


It will be sc«‘n that apart from giving the fourth or 
the Law .Alcndicr the rigid to sit and vote in tlie 
(.bivernor General's Kxeeutive (Vumcil. the Act of 
1S53 was conc'crned exchisively with the reorgani.satioii, 
in lli(? manner outlined, of the Lc^gislative Council of 
till*. Govoriior-Geiieral. Between 1853 and tlie eiia(!t- 
nient in 18()1 of the next Bariiameiitary statute tiffecting 
the constitutiou of tin; Legislative Authorities in 
British India, the Jndmn Mutiny had brohen out and 
btM?n supj)r(;ssed. One nxsult of this event w'as the 
j)assing of the Goveruineiit of India Act of 1858* wdiich 
n;coustituted the executive Government itself by 
removing the East India Conijiany from political and 
administrative control over the peninsula, and making 
over all its powers and functions in this behalf and 


' :!1 and 22 Viet., c. 1U(>. 
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tlios*' of ihv Court of .l)ircM tc»rs aiicl tlio Hoard of (’ontrol is;m 
to a Minis1<‘r of tlu> (’n>\vu tho So(.*ri‘taiy of 

State for India, wlu) was retfuired in all iinjiortant 
matters to act with tlie croneurrenee of a (’oiiinil 
<lirsi^nat(Ml the CVniiieil of tlie Seerelarv of Slate lor India. 

This (Vmneil was comj»oscM| in tin* main of retired 
(dfieers of tlie Government of India. The <-ontinuitv of 
a4lminist ration was in all <»1her resj)eets maintained, 
and one of tlie (‘xpress savings of the A<-1 provided 
tliat the Government of India slKiuld remain s.iil»j(‘et to 
action, at tin* suit of individuals aggrieved. lhr<a!gh the 
Seendarv of Stale inCoimeil in like* niamu'r as it hithf^rto 
Jia-d been through the East India ('ompanv. The 
Seerelarv of State and tlie (.'oiineillors were net It* be 
personally liable in respeet of jiidgmi^nts obtairie*! 
in such action, and tln^ liabilities resulting from lliem 
were to be met out of the revenues and projierties of 
the GovcMument of India lield in trust ff»r the Crown. 

'Jlie Goverment of India x\et of Iis58 was one of the 
rarliumentary statutes wJiieh, tlu* Indian (.‘oiincils 
Actof IStil expn'ssly provided, was nut lobe aibM?led 
or altered by Acts (»t tlie Judiaii Legislatures i\^ reconsti- 
luted by that -\et. 

Tlie oeeiirrenee of tin; Alutiny furtlH*r sugg<‘.sted 
the. e.vpcdiimey of the Goverjimeiit of iialia. taking 
into its counsel non-officials, bi»tli European aiul Native, 
with, a view to obtaining timely i*x])ressioii.s of tlie 
feelings and sentiments of the members of t he mitside 
])ublic concerning nii‘asun*s })rop«>sed to be taken liy 
Government. 

Notwithstanding the imj»roveineri1s which it was iVsnv Tmi' 
considered on all liands that the Act of 1853 had 
introdiiced, if. Ix^came necessary to reconsider the 
whole subject of the establishment and exiTcisc of 
legislative authority. .\la*lras andBoinbiiy complained 



81 


THE LKfilSLATJVE COrNriKS. 


cuAriKK of tl\o enormous prepomUTauco of authority wliioh 
lliroiigh her Council ucijuiml over tlj(‘ .lister 
Presiileneies. The wide extent of dominion subject to 
tli(? leni.slatiuii of the (’ouneil rendered it iiiijiossible 
that all <jii<*stions could be s«4tled by the lieiit of 
ade(jua1e iiifonuiition and experience. And flie internal 
Lwernance of tlie (‘ouncil itself was siich that it was 
rapidly assuming the character, contrary to the inten¬ 
tions of I’arlianient, of a representative and dehatiii.u 
society assembled for the piir}»oses of in(|iiirv into and 
redress of grievances. 

liespjiMi Lord (-anniiig, in a d»\spateh dateel tin* bth 

et LonI . Ill 

('ttiiiiiiiir. December, 1859, pointed out wdiat he C(»n.sider«‘d to be 
the chief faults of the Ijegislature as it then existed. 
Jn th(‘ first plaee it was invested with forms and nHKl(*s 
of procedure, closely imitating those of the House of 
(Vnnmons. There were 1110 standing orders to regulate 
. the proceedings of a dozen gentlemen assembled in 
j. Council, which hnl to <lelay and confusion. The 
assumption of tlie jirocedim* of the Houses of Common.s 
caiiscd the, impression, contrary tc» th(‘ intentions of 
Government, that repoifs and returjjs sliould be ordered 
by the Council from the h»cal administrations, that 
long debates shouM be lield on questions of jmblie 
interest, and .that Tnea}Uires should be introduced 
jndependently of the Executive Government. 

liOrd Canning also expressed his opinion with 
reference to the, eoiistitiition of tin* (’ouncil that al- 
, though a return to the system which existed bt^fore 185:1 
was impossible, it well deserved consideration wdictluT a 
partial return to the still earlier system which prevailed 
l)efore 1834 was not advisable. *' There is no doubt 
he says, “ tliat the introduction of a single nufruher 
from ca(?Ji kH*,al Government has been a great advaie 
tage. But although an improvement has been 
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tiuis iiijulc in tiu* sysliMn iiiitouedont to 185It. I do not ls:u—l«n 
think it lias lioon carried far *?Tiough. J do not think: 
tliat tho principle of reprcs»»ntin»^ the Local Govornnu^iits 
having been once adirutted. tlie Governments of 
Madras an<l Boiubay can be rt^asonablv <*xpc<*ted to be 
satisfied with the share, wliie.h tliev at ])n‘sen1 have in 
any legislation directly concerning their own Vn‘si<l«'n- 
cies, and I believe that by giving them a much larger 
share in it. careful local measures may be facilitated 
and expedit<»d, witliout leading to any interference with 
measures of a general eharaetcT, or with the authority 
and res])onsibilities of the Governor-General in Coiincil 

The Governor-(L?neraI, after discussing and lli^ 

i'ondcmning an alternative suggestion to increase^ in J'soJiijipy, 

the existing Gouncil the number of members drawn 

^ ^ ^ Losiisla- 

from tln^ two subordinate rresidencics, pro])os{‘d that tures. 
the Council should be broken up into throe distinct. ^ 

Councils at Calcutta, Madras, and Bombav., 

Fie ]«of>os<Ml not merely that the Gox ernors of . : 
Madras aiul Bombay should each have a L(*gisiative 
Goiiiieil, but that Bengal and the Norlh-AVest Provinces 
and the Punjab should each have its separate Legis¬ 
lature. He also said that tw^o things were essential 
ill forming a body of advisers to Ihe Governor-CleMeral 
in legislative matters. One that it should be ('a])a])le 
of being assembled for business iu other jdaces than 
Calcutta; and the other that it should so conduct 
its business as that the opinions and votes of Natives 
not skilled in the English language could be taken. 

He proposed that all measures of Icical administration 
not affecting the revenue should fall within the conipe- 
tenev of the local (Councils: but that if the matter 
affected the revenue, the sanction of the Governor- 
General in Council should be first obtained to the 
introduction of a bill upon the subject. The making 
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of laws for thoso. ]m)viiu*os whiili liavi* m> Legislative 
(Jounrils, lluit is fttr l*roviiK-es, should 

l»f' vestod ill tlio Ijcgisiativc (V»iincil of tlie Govornor- 
(Tl<‘n(‘ral. 

The cv<»uts wlii(*]i iimiiediiitely led to tlic passing 
of Mie Indian (\)uii(ils Act, 1801, were the difiercnces 
which arose Ix-tween the Supreme GovcniuieTit and this 
thivoriiTnent of Maciras on the Income Tax Bill; the 
doubts wliich hatl been raised as to the valid it v of laws 
introdu<*(‘d into noii-r»^»;ulalion Provinces without 
enactineiit. bv the Lcgislativ<‘ Council; and the address 
of the L(‘gislalive Cinincil for the coinniuiiiealioii to it 
of certain corrospondtmt'e bot.\vi.*(‘ri the Secretar}' of 
Staff* and the Supreme (loveniment of India. 

Sir (‘liarles Wood, in introdiieing the Bill into the 
House? of (\nnnioiiK. n'eapitulatecl* the objections to 
the existing institution, which appeared to be quite as 
strongly felt by the Home autliorities as by the Govene 
in(*nt in India. He <?oinplaiued that, quite contrary 
to Avhat was intciuh?d, the (\)uncil had become a sort 
of d(?batiiig society or petty parliame.nt. He quoted 
Sir Lawn*iu.re Pei*Vs criticism iij)on its proceedings, 
that it *' has no jurisdiction in the nature of that of a 
grand inqin'st of the nation. Its functions are purely 
legislative, anil arc limited even in that respect. It is 
not. an Anglo-lndmn House of (,'oinnioijs for the redrt»ss 
of grievances, to refuse supjilies, and so forth 

The view' which was taken by the English (Jov(a*n- 
inent of the changes which had beconn? necessary was 
thus e.\j)Iaiiied : “ I propose ”, wiid the Secretary of 
State, “that when tlie Council meets for the purpose 
of making law’s, the Governor-General should summon. 


* lS«.*e llniisard's “ I'arlianientHry Delinles ”, vol. oixiii, p. 
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in adililion to the* ordinary nicinl)ers of tin* founciL isrt-t- |j^‘» 
not loss than six nor inoro than twolvo additional 
inemhors, of wJiom one-half at least shall not hold 
office under the froverninent. Thes«‘ additional 
inemhers may he either Kurcipeans. p<TSons of European 
extraction, or Natives. Lord Canninfj .strongly 
recommends that the (.■oiineil should hold its meetings 
in diflFerent parts of India for the ]>urpose of obtaining 
at times the a.ssistanee of those Native chiefs and 
nobles whose attendance at (aleutta wi>uld be 
impossible, or irksome to themselves. T dn not j)ro])ose 
that the .ludges c;r nfftcin shall have seats in the Legis¬ 
lature ; but 1 do !K»t pn^cbale the Governor-(.«en(‘ral 
from siiitnnoniiig one of their number if lie cluM».ses. 

The (Vuincil of the Goveriu)r-(len»*rab witli tlu^sf* 
additional inemlxuvs, w ill have jxiwer to pa.ss laws and 
regulations fiffecting the whole of India, and will have 
a su])r<un<‘. and concurrent power with the minor 
legislative bodies which 1 propose t.o establi.sh in the 
^•^esideIleies and other parts of Iiulia 

And with res])ecl to giving the power of making 
laivs to the Governors and C^cnineils of ot luvr Preskhuicies 
he says, “ Lord Canning str<*ngly feels that although 
great benefits liave resulted from the introdiictioii of 
members into Ins Council win* possess a knowledge of 
localities, the interest of which <liffer.s widely in different 
j)arts of the country ; yet tlie cliange has not been 
.sufficient in the first place to overeorne the feeling 
wdiifdi the other Presidencies entertain against being 
ov<Trichlen. as they (^all it. by the Bengal Council; or, 
on the other hand, to overcome the disadvantages of 
having a body legislating for these Presidencies without 

• These were increased to five and afterwards to six. See 2-1 
* 2.1 Viet., e. 67. s. .1; 32 * 33 Viet., r. 07, s. 8.37 * 38 Viet., e. 91. 
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fK/qiiaiutiiiice witli local wants and ii«*(M‘ssitics. This 
umst obviously be possessed to a niiiclL j^reatcr extent 
by those residiu^i on the spot. And, therefore, 1 
proj)ose In reston*. 1 may say to the IVesidtmeies of 
Miidrns and Bombay, the power of passing laws and 
enactments on local subjects within their own 
territories ; and that the (lovi'riior of the TVesid(‘ncy, 
in the same manner as the Governor-deneral, when 
his ('ouncil meets to make laws, shall summon acei'tain 
number id additional members, to be as before, either 
Kiiropi^an or Native, and one-half of whom at least 
shall not be otlice-hold<TS 

Thus tile “* Indian Councils Act, 1801,"* was 
passed in order to c.onsolidate and amend fornuT Acts 
of Parliament resp(?ctin*r the constitution and functions 
of the Council of the Governor-General, and to «ive 
power to tlie (h>v(‘rnors in Council in Madras and 
Bombay to make laws for the g()V(*rnment of those 
Presideneii^s. and to enable the like legislative aut hority 
to be eonstitiit(*d in other parts of Her Majesty's Indian 
dominions. 

Tlie Governor-General in (Council was authorized 
to appoint th(‘ times and ])la(M‘S of meetingt of his 
Legislative Council, and under certain restrictions to 
nuike rules for the conduct of its business. Tlie 
Legislative (.^niiicil had no power to traiisac;! any 
business f)ther than the eonsideration and enactment 
of measures introduced into the Council for the purpose 
of such enactment. The previous sanction of the 
Governor-General w^as necessary before any measure 
could b«^ introduced into Council affecting (1) the public 
del)t or piildicr revenue of India, or by which any charge 
could be imposed on such revenue; (2) the religion or 

• 24 & 2.1 Viet. e. <57. 

t See also IW Viet., c. a, s. 2. 
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religious rites and u.sa<re.s <»f any class of Her Majesty's 
subjects in Jnilia: (.‘5) 11 m‘ discipline or inainteiijince 
of any part of Her Ma jesty’s military or naval fonM*s ; 

(i) tbe relation of the (Government with foreijzn princes 
or states. 

The. assent of the (4overnor-HeiM*ral to any law Ansfut 
was necessary to its validity, whether or not he liad 
been present in 0)uneil at the making thereof. Tlie 
Oovernor-deneral could withhold his assent absolutely. '' " 
or mi^ht reserve tlie same for the pleasure of Hei 
Majesty thereon ; whose assent in that case was 
m‘ci\ssary, and would be si^nifie<l through tin* Secretary 
of State for India in Council. The Crown also had 
power to disallow any law wliicli had been asseiHed to . 
by the Governor-Cleneral. In that case tlie law so 
disallowed would be made void and annulled from the 
4late. on which the (iovernor-(bMi«?ral sliould proclaim 
or signify to Ids Council that it had been disallowed. 

The legislative powers of the Council extended (1) Le^jislaiivi* 
to repealing, amending or altering fiiiy laws or regula- OuT C^unci: 
tions in force in the British territories in India : (‘J) i | , 
to making laws for ail persons, whether British or 
Native, foreigners or others, and for all (.^ourts of ' 
Justice, and for all places and things witJdn those 
territories ; (3) for all British subjects, Avhether nr ^ ^ 

in)t in the service of the (lovcrninent of India, within 
the dominions of priiu^es and states in alliance wdth - ; 

Her Majesty;* (4) for all Native Indian subjects 
beyond the Indian territories.f But it wTis expressly ^ 
dcK^lared that that legislative authority should not : 
extend to repeal or in anv w’ay affeid any provisions 
of the Governniont of Imlia Act of 1858 and of anv 

• Sc© 28 & 20 Viet., c. 17. 

t Sec 32 ft 33 Viet., c. 98. 
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Act of Parliaiaeut piisstnl til any time after the year 
18(50 or wliich in anywise should affec^t Her Majesty's 
Indian territories or tlic inhabitants thereof. Nor did 
it extend to passinji any law wliieli rniplit affect the 
autlH>rity of Parliament, or ariy part of the nnwrittmi 
law.s or constitution of tJie T'^iiited Kin^doui of Great 
Hritain and Ireland vvher(*on iniglit <lepend in any 
degn^e the alh»gianee f»f any person to the Crown of the 
I’liiied Kingdom*, or the sovereignty or dominion of 

Crown over any part (»f the said territories. 

And in particular tlie Council laid no authority to 
repeal or affect by their legislation any of the provisions, 
wliieh at the time of the passing of the Indian Councils 
A(it remained in force, of the Aetsf noted I)elow. 


* 'I’lie oonflutfia^ interpret.'itions placeil upon ttii8 clause (w.*o 
III ffir imtttr.r of Am*Tr Khan., 0 Heiijx. T*ti\v licp. ,*192, Jiiifijti v. 
Kntfit>roi\ L. U. 47. T. A. 12S, und (Uior(*'h 'I'uKOiti Law Lecturer 
on ive Adiniiiisirative Ljuv. pp. 57l» 571) have i-eawd 

to ]»o.sses.-< pr:i<;tieMl intere.'tt ill view nf the lan^niagi* of the atnenrlerl 
Meeti«iii ill the (jove.riiiiiinit of India .\et of I9.‘I5, 2(» (ieo. V, (r. 2, 
wliieh is us follows: 

“ Sc<-. 1 It). Nothing in this Ai't shall he taK'en {n) to afTcct the 
power of r.'irliamcnt to legislate for Hritish India, or any part 
thereof; or (h) to emjiower the Federal J^egisiatiire, or any I’rovin- 
eial L(?gislature {1) to make any Jaw' affecting tlio Sovereign or the 
Koval Family, or Snceossion to the (!rown or the sovereignty, 
dominion or suzerainty of the Crown in any part of India, or the 
law of l>rit.iKh ii,atioiiality, or the Army Act, the Air Force Act, or 
the Naval Ihsciplinc Act, or the J.:iw of Prize or J'rize Courts; or 
{ii) ex(‘ept in so far us is expressly permitted hy this Act, to make 
any l.a\v amending any provision of this Act. or any Onier in Council 
mach> thenuinder or any rules made under this Act by the Secretary 
of Stati'. or hy the, fjovornor-fjeneral or a Covernor in his discretion, 
or ill the exercise of his individu.Hl judgment; or (ui) except in 
so far as is cxpn'ssly Twirmittod hy any siibseqaeut provisions of 
t his Art. to make any law derogating from any right of His Majesty 
to grant s})eeinl leave to apjieal from any Court. 

+ :i & 4 Wai. IV, c. 8.J (but SIMS 32 &. 33 Viet., c. 98, s. .3); 16 & 17 
Viet., e. 95, 17 & 18 5'iet., c. 77. 21 & 22 Viet., e. 106, entitled “ on 
Art for the Ixdti'r government of India and 22 k 23 Viet., c. 41, 
jiaascd to amend the same. 
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Nor WHS it: to H.nV‘(*i any Act* ciiHl)lin^ tlio Secn'lnry 
of State in Council to raise inoiH^y in tlic! T'liitctt 
Kingdom for the Govcniincnt of India, nor any Act for 
punishing mutiny htkI desertion in Her Majesty's 
Army or in Her MHj(\sty’s rndian fon es respectivi^ly.* 

It was provided that no law made by the Clovernor' 
flencral in C(»uncil should lie deemed invalid hy n^asoii 
only that il- afTeoted the jireroaalive of tlje Crown. 
And it was further enacted thattJie laws and ri'^nlatious, 
which had been previously inatle in respect any 
non-r(\irulati(>n ]»rovince should not be deemed invalid, 
iiotwithstaridiii" .any doubts whieJi niij^htbe. entertained 
w'hether they had been jnade in <liie 4-oiiforniily wither 
in piirsuanc'e of any valid letyislative authority. 

In case of (Uiier^eiicy the Governor (SencTal was 
vested with the .‘lutliority of his Legislative (V)uncil to 
make and promulgate from lime, to time ordintint^es 
for the peace, and good governinent of tJic British 
territories in rn<lia or any part- thereof. An ordinance*, 
however, so made would only have, validity for the. 
space of six months from its promulgation, and miglit 
be earli(*r disjillowed by Jler Ma.jt*sty, or controlled or 
superseded by a law' passed by the Legislativt* Council. 

The. saiiK^ Act vested in tlie (h)vernors of Madras 
and Bombay ])ower to nominate, in addition to the 
ordinary members of their CoiiTi<*ils, cortiiin ])CTKr»ns 
who should be entitled t-o sit and vote at meetings 
thereof held for the purj>ose of making laws. The 
powrer to legisliite was vested in the Governor in Council 
who was authorized to appoint t imes and places for its 
meeting, and to make riil(*s for the e.i)nduc1 of its business 
wliicli, with his assent, might be siibsecjucmtly ainend(‘d 

♦ This is subjpiit t(i th<9 provisions ror.buned in .T &■ 4 Will. H , 
o. Sii, s. 7M, rt*!*iicctiiitf the Iritlian .ArtielpK of AVnr. 
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Jit nuvtings of the (’oimeil. The assent of the (iovernor 
wjis iieeessiirv to the validity of si hiw, whether or not 
h(‘ wfis present at the meeting at whieh it was made. 
The furtluT assent of tJie (Jovernor-Geiieral was 
neeessary to Vlie validity of siieli law : in case of such 
assent lieiiig withhelil, the Governor-(J<Mieral laid to 
signify to th<‘ (icjvernor in writing his reason for witJi- 
holding it. His assent gjive validity to the law, subject 
nevertheless to its disallowance hy Her Majesty throngh 
the Secietjiry of State for Jiidiji in (Vnincil. 

Tlie legishitive authority, so created in <?ach of the 
two siiljordiuate JVsi(h‘neies, cA'lended to repealing 
an<l auiending any laws made }>rior to the coming iiitt» 
operation of the Indian (‘ounitils Act hy any authority 
in India, so far as tln^y jiffcTted such rre.siden<*y, but 
did not extend to legislate, so as in any way to alTect 
the provisions of any Act of l\irlhiinent them or tlu?re- 
after to be enforced in such JVesidiMicy.* 

The previous sanction of the (Toveruor-General 
was necessary before either of such Oouncils can take 
into consideration any law- for any of these purposes; 
(I) affecting the public debt of India, or the custom 
duties, or any other tax or duty then in forc<% and 
imposed by the authority or the Government of India 
lor the general purposes of such government; (2) 
regulating any of the current coin or the issue of any 
bills, notes, or other ]mper currency; (3) regulating 
the conveyance by the Post Office, or messages by the 
Electric Telegraph within the Presidency; (4) altering 
in any way the Penal Codi; of India as established by 
.4ct XLV of 18()0; (5) jxffiHding the religion or religious 
rites and usages of any class of Her Majesty’s subje(?ts 


* Fi>r au extrusion of the power of lueal Logislatuiiea as regardii 
Eiiro|iean British auhjocts, ^4 Sc Wo Viet., c. 34* 
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in India ; ((>) itfToel 111*5 discipline or inaintenanre of is:;4- 
any pari of her jMa j(‘.stv's Military or Naval Forres ; ( 7 j 
n‘^idatin *5 patents or rupyright.; ( 8 ) affer.ting the rela¬ 
tions of the (iovernrnenl with fondgn priiures or stiitt*s. 

It was fui-tJier firovidi'd tliat no law made hy any 
such <governor in Coiinril. and assented to l:»y the 
(hnernor-Genersil, was to l>e deemed invalid only by 
reason of its relating to any of the purposes eoinprised 
in the above list. 


No lo(.*al la^gislaliires were established in India, by 
tlie .\e.t, exee])t those at Madras and Bombay. But 
the Governor-General in (-ouneil was enipo\v<‘re«i to 
extend liy proclamation such provisions of the Av\ as 
related to the kgislative authority in those two Jh*esi- 
deneies, to tin* Jhuigal Division of the Presi(l(*ney of 
Fort ■\Villiain ; and at his discm^tion to extend those 
provisions to the North-West Provinces and the Punjab. 
He was further empowered by proclamatiou to constitute 
from tiiiK* to time new Provinces for the puri>oses 
of the Act to which the like provision.s slioiild be appli¬ 
cable, and to fix or alter the limits of any Presidency or 
Province for tlie jmrjioses of the Act. 


I'liWiT t«» 
l.lie 

OoviMimr- 
<!rTii‘r:il iti 
('OlllM'il tc> 

«>Oif‘r ifiral 


Ev(?ry LicMit('nant-(jlovernor in C-oimcil tluis consti- Pu\u.i> i»f 
tilted was empowered to make laws for the jieace ^ 5 ^ 
and good govi^rniiufiit of his jirovinee or tiTritory. ‘*^*''’**’''*'*^*- 
All the provisions contaiiKKl in the Act wdiich limited 
the legislative power of tlie Governors in ( ■ouneil of the 
two subordinate Prcaidtujcies, and whicli related to the 
(iovernor-ffcaierars power to declare or withhold his 
assimt to laws made in pursuance of such authority, 
and which related to the })ower of Her Majt^sly to 
disallow^ the same, were declared to ajiply to an\' laws 
or r(‘guIations wliich might he made hy a Ideiitenant,- 
(hivernor in (’ouneil. 
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The ])rovious assent of the Oown was rendered 
iieeessiirv to give validiiy to any of the fonfgoing pro- 
e.laniatioiis whieli the (..h»venuir-(hMie,rid was authorized 
to make. 

'Pile local Legislaliinvs had no power to control or 
alTeet hy their acts the jiirisdic tion or prot'edure of tlie. 
High Courts. The ])ower of doing so rested with 
Parliament and the Li^gislal ivir Couneil <»f the (ilovernor- 
General.* 


The des]mtc*h of Sir "WimmI. whieli aeeom|>ani(Hl 
till} -\et, dirijcted the (lOvernor-CianTal at once to 
extend the necessary jirovisions of the -:\ct to the 
Bengal Division of the Presidemry of Fort 'Williani.'l' 
.Veeordingly, a proclamation was issiit'd constituting 
the Bengal iiOgislative (\nmcil on llie. 17th .laiitiarv. 
On the liOtli November. 1S80» another jirochi- 
mation was issued eoiLstituting a h*gisla.tive council 
for the North-West Provinces and Oudh. And on 
the 9t]i April. 1897, a third proclamation was issued 
eonstiluling a legislative council for the terrilories 
known as the Pimjah. Tii 1898, a similar eoiineil 
was establislied for Burma. 

The local Legislatures thus establislied ilitfered 
from those whii'h existiMl liefori? tlie Act of Williarii the 
Fourth ill this important resjiect, lliat in former times 
the regulations of the loeal Legislatures were, eoinjilete, 
and came into opi?ratioji without reference to the 
(iovernordSeiieral; while undijr the Indian Councils 
Act,J the local governor would be bound to transmit 


* Six? the fndiaii IliVIi ( ourls Avi. lU /fe l».’> Viit., v. lot, s. 9, unci 
the 37th 8(*«'fioii ol the* ncii<zal (.■harii*r ami coiti-.sijoikU!!*' socticiift in 
the other (aiart<*rs. 

t l^ospatfh datfil 9th Aiii;ust, isiil. 

} See Suction 40. 
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an authenticated copy of any law to wliich hr liad Js.ji- Issil* 
assented to the (.;»ovejn«irdjieneral. No lo(‘al law had 
any validity till the (iovenuir (h*iu^ra.l had asseiite<l 
thereto, and such assent should have la^en si^nilied 
by liirii to, and published Iiv, the (iovtTiior. If the 
assent was withheld, thi‘ (iiovernor-tJen«*ral was to 
sifriiify his reason in writin** for so duin<f. 

The (jovernordJeiieral, therefore, was at the liead 
of all the logislativii authority exeiviscd in Jirltish 
India. Besuh*s the legislative authority (*reat*‘d by 
the Indian Oounc'ils Act. ISOI, the (lo\ernor-(i}ene.ra] 
in Council w^as siM'cially finpowt^nul by a later Act 
to pass certain local laws otherwise than at a meeting 
of his Legislative Council.* This ])ower has been 
frequently used and many llegulatinns so made are 
ill force in Upper Burma (originally King Th(‘ba^^’s 
dc>minions), Ajjnere, Coorg, Assam and other places. 

Tlie cdiaracter of tin'se Jjegislative Councils was ChnrarfiT 
sini])ly this, that th(\v were conunittees for the ])uri)osc ^oi, .,f Uu* 
of making laws, eoininitlei‘s by means of which the ^ 
Executive Government obtained advice and assistaiu-e 
in their l<*gislation, and the j»ublie derivinl the advantage 
of full publicity being ensured at every stage of 
the law-making jirocess. Although the Govemmeut 
enacted the laws through its Council, ])rivare legislation 
being nnkiiowu, yet the juddk- had a right to make 
itself lu'ard and tlnj Executive was bound to defend its 
legislation. And when the law'S w-en* oncie made tlie 
Executive was as much bound by th<*m as tlie ]>ub]ie, 
and the duty of enforcing them belonged to the (\)urls 
of Justice. Such laws were in reality the orders oI 
Government, but they w'ere made in a maimer which 
ensured publicity and discussion, were enforced liy the 


♦ Sw? »:i V. 
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C’ourts and not by the Excciilive, rould not be trlianjied 
but by till* hunne deliberate and public process as that 
by wliieli they \vi‘re nniile. and couhl be enforced 
against the Kxeciitive or in favour of individuals 
wherever (X'casion re<iuired. 

Tlie (Jouneiis were not (U^liberative bodies with 
respect tf) any subject but that of the inunediate 
legislation. They could not incpiire into jrrievances, 
call for infonnatioii. or exajuine tlie conduct of the 
Executive. The acts of administration could not be 
iinpiifjned, nor could thi‘y be properly defended in such 
assemblies, except with refen^nce to the particular 
measure under discussion. 

*An Act passeil in 1802 amended the Indian 
(/ouiicils Act of 1861. Its chief object was to increast* 
the number of councillors and to authorize discussion 
of the (inancial statement: of the Government ami the 
asking of questions. The powers of the JVoviucial 
Legislatures were extemh*d, with the previous sanc*tion 
of the Gov(»mor-Geijeral, to re]>ealing and amending 
laws made liy any authority in India other than the 
local JiCgislature euncenied, eitln^r before or after the 
passing of the new Act. 


& .x> Virt., <*, a; 
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Jin mediate t-xofuliiui «»f lln' rest of tJu* Act - Coiistiliition of 
tin* UjifKT J''fclfral i'haiiiliiT - ('ofistilutinii of the Eower 
J'Vderal CiiamlnT-Duration of tlu; Clmin(>t'r.s—J'uiictioiis of 
llir Chiiiiihers and the (Jovri-iior-Conerars IVnvers in relation 
Ihfrrto—Tl:i‘ *' |{rs<*ivi*»l *’ .I'liiK-lions of tiin (oivernor-Gtneral, 
His “ Connsi.Uurallu* Advocale-froiierai and Financial 
Advi.st'r—-'rin? f'ovenn>r-rjiiMi(*r:d's Sjifeial Kcsponsibilitips in 
tin- “ noii-ri‘serv»‘tl " sober*?— V'oniicil *»f Ministers—^Tlie 
Seiivtary i»f Stale f<»r India ami his “Advisers”—IVoviiifial 
lii'jrislat:iir*?s and iheir ronslitution—Special Kesponsihilitii'S 
of llie (iuvenu»rs—Ministers in the lVt»\ imvs and Advocale- 
(.•eiierals—(loveruor’s F**»«ers in ivlatioii ti» Jiei^islalion— 
Frovi^sion in eas*^ *»f .Kaihire <if the (.onstitutamal Mueliinery in 
th«.‘ Centre and in I he l*rovin»'*‘.s—divisions of Siil>jeels for 
I’liriMises oi LeuislalitMi hi-twe*-!! the Central ami ihe IV*n ineial 
(jovernnienls “ Exelmhil " an«l “ Pariitdly Excluded ” areas 

- Chief (Viiunii.ssioiKTsliii.is -A|)iif>rtii)nineiit of Kcvinui«=!S and 
U**vemi<'-Ues*>viroes and the snahilitv of llu' K*-deraiion and 
I he Proviin es in their own nnines-The Federal t’ourt- -'Ihe 
High Courts—-The- Servmes- Publie Si*rviee Com missions - 
Seeliona! elaints t*i shaix^s in aiipointments—(.'barter of Higlita 
of Ein|)loye**a under the (h>veninient-'J’he lt<*siTve Hank 
and the Ftrderal Jiaiiway Authority —Inmiunity from Actums 
iinf.l Pr(M*eedings *.»f the Govcrnor-CeiK.'ral and (loveriiors— 
*• Nnbje<'l.s’ rights” and safeguards against diseriminatioLLs ” 

- No v\*nslilii\*nl jsiwevs given lo Indian la*gislatiires— 
Abide of aniendimait t»f etTiain parts of the A**t. 

It lids boon soon that ono (jf tin? objocls of tlio (Jovern- 
nicnt of India Act oi LSIPJ* was to incroaso tin; number 
of inc*inl)ors of the Legislative Councils, and in partioular 
of the non-ortioial nioiubors lln?reor. This object was 
secured by the (lovc‘rument of India obtaining power, 
with the sanction of the iSccret.ary of State, to make 
n'gulations as tin* conditions for the nmuinnium of 
additional members to the Central as well as to the 
ProviiKjial Legislatures. The regulations actually’ 
framed, in terms, authorised the Governirumt to accei»t 
recomnieiidations in that btihalf made by c<*rtain 
recognised corporate bodies or assoeiatioiis representing 
particular interests. These bodies and associations 


S5 & uU Viet., c« 02. 
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Avere ciiablt'd uikI^t cdvit of those ro^nilnl iDns virliuilly 
to elect tlx'ir own ropiosontaiivos lo the Coiinoils, hut 
so that the olTioial nifiiihors should always ho in a 
majority. In olToot, lljoroforo, the Lojzislaf iiros 
rotained, as they wore irdondod to do, thoir in’i^n'nal 
oharactoi- of advisiay ooum ils t»)tho Kxiiontivo (hworn- 
mont in mattrrs of h.*;/isiation niaiislv, thc‘ IvxtM iifivo 
Oovoriiinont roniaininj: as hoforo tin* solo o(»ntro1liiio 
autJiority in I(?^islation as in ijvory other liold of 
governmontal aotivily. 'I’lio (»o\'4!rnni<Mit uontinuo<l l*j 
possess the charactor of the "‘Monarch in Diirhar 
willing to lend atlontion to tlio vi«*vvs and o])inions 
exprcsstMl l»y ro^jiresontatlvo tn«anl>ors of iho onVsith* 
public, in so far as they found expression (I) in the 
dehates and ilivisions over h^gislativc proposals, 
(2) at tlie general discussicni whicli was allowed upon 
the presentation «»f the linaneial statejnent (at which 
no votes were taken), ainl (•*) through interpellations, 
permitted for the lirst time also by this Act, llumgh 
within narrowly n^strieteil hounds. 


The field of self-governnient, liowever, was not 
left altogether unexplonnl, for Ciovernineiit had already 
started experiineiiting, with the object of foslt‘ring what 
were expected to lie real self-gov<‘rning units, in the 
municipalities and local hoards created hy Indian 
legislation. Thesi\ it was hoped, w(»uld proviih* 
training grounds for I he dt‘V4'I«ipnieut of a sense of 
civic responsibility amongst the peoj»le of the eoiintrv. 
at the same time that they wouhl afford reli^^i to 
government olfieials from the buixhMi of tietailed 
supervision t»ver the working of the local jiuthoritics. 
It appears ho\\t*ver from the Hej>oi;t of tin' Decentra¬ 
lisation (’ommiltoe puhlisherl in ltH.)9 that mother 
exjieetation was siihstiantially fulfilletl: in the rural 
boards, bei.-ause of failure to de.velop tin' primaple of 
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election and the app(»iiitnient of olli(Tal jnesidents* 
eoupled with iinuleqiiaev of tituineial rosourees: aud 
(ex(ej)l in thr Presidency cities) in tJu* iminieijKalities, 
whose tinaiieinl resources W(*re soinewliat ampler, 
owinj: t<» excessive iinancial eonlrol joined t(» the. oilier 
causes mentioned, which alTecded them in about the 
same measure as they aftVeted the rural boards. Tlieae 
experiments, it should l.»e mentioned, synchronised witli 
the j^rowth and spread of the Indian Xalional llovernenl 
which had been demandinu on behalf of tin* Indiaji 
people wider Jiieasiires of self-government, in all 
branches of the administration. The Jlefrnni A(*t of 
189*J was in ])art at least tlie (loveininent s n^sponse 
to these demands. 


Orii'in of (Ijo 
Moi'k'v- Miuto 
I*o1‘orin!i» of 


The s]H*eches «»f non-o(lieial members of tlie 
Jjegislative (-ouncils nuule from towards llie end of the 
last eentiirv, writings in Indian news|)a|M*rs, and 
speeelies ami resolutions at meetings of the Intliiin 
National Congress gave iine(|uivo(‘al expressions to the 
growing dissatisfaction of educated Indians at tl»e 
inadequacy of the.se reforms. These feelings rose almost 
to fever pilch upon the termination of the Itusso- 
.Ta])aiiese War of in victory for the Asiatic 

power. Lord Afinto. then at t.h<‘. head of the Covoru- 
meiit of India as (4oveiTior-(leneral and Viceroy, wa.^ 
convinceil that a substantial move towards inc.n‘asing 
the p(»pular element in the administration was necessary 
to meet the situation, and tlur Liberal ^linistry in power, 
in which Lord Morlcy lield ofhee as Secretary of 
State for India, agreeing with him. jinqiorsed and carried 
through Pjirlianieiit the (Jovermmmt of India .Vet of 
Ibbb, known as the Morley-.Minto .\ct.* 


* 9 Ktiw. VII, 
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Tlit* Ah. of 1000 m»prov;v] iho 

principle of ejection for llie. return of reprehenlutiveiS 
t.f» tlie Couiieils from recognised eorponite bodies, 
nssociijtions, clfisses and inierest*s, l»iit exce])t in tlie 
cases of tlie newly ereateri ljindlio)der.s\ Moliammedans' 
and (in tlie .Punjab) Silvlis' constitiUMieies. tlie niHliod of 
eI<*Hion reinaiued indirect as foruKTlv. The Afoliain- 
niedan and Sikh coustitiuMicic's wiiieh f^ot the riirht 
of seiidine members by dir«‘ct election an* the earliest 
iFistances of what sim-e has attained promineiure. in 
Indian }u)lities under the desiunaliou of '* <a>iunmnal 
electorates'*. The (.loverument, relying upon the 
otlieiiil majority which it retained in the (Vntral 
IjCjijisIatlire aiul the latters power of concurnmt 
lejrislation in I’rovincial matters wliich was contimieil 
in the. new Act. d<!cided to face the risk of abandoning' 
the oflicial majority in the Provincial (’ouncils, the 
Bengal Government even a<frceiii«r to accept an elected 
majority in its (Joiiiicil. Tin* power of nominating 
some members, as well from non-ofticials as from 
officials, was retained. Jn the net ri'sult, there? was a 
substantial inerease in the number of members in all 
the Ie;'islatur<?s. 

Tlie AH of ItWU) extern led tin? si*ope of interpella¬ 
tions by alhnving members io put supplementary 
questions. Tiiey were ^iveii the rijxht also of imwinj^ 
resolutions and dividing th<?reon upon any matter of 
public interest, not merely during the eonsideration of 
tlie Annual Kinaneial tSlaiement but at other times 
as well. The resolutions, however, were to operate 
only as recominendatioiis which the Government was 
free to accept or reje<;t. "Jlie original conception of 
tlie Legislative Councils funetioning as e«)mmittees for 
purposes of legislation only, thus stooil abandoned, 
and tbey assumed the character of “ grand inquests ” 
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<)V(‘r tlio ndniiiiistrativt? acts timl p(»licic.s of Govoriinient 
witliiFi tlicir rifspoctivc spheres, the responsihilities for 
tli(\St; reiiiauiiiifr, howevt^r, as before*, in the. irreinoveablc 
exoeiilive (.-hiefs (the Goverrior-OeiKTal, Governor or 
other Head of Adiuinistration) and associated Executive 
Ct»uiici]lors. Jn file sphere of legislation, the official 
niajority, flic power of concurrent legislation of the 
Central Legislature, a-iid tlie. vetoes upon legislation 
resting with the* Governors and the Governor-General 
left the situation jiraetically where it was before the 
.Act. 'J'he jlower of e.riticisiii given to the non-official 
nienibcrs. which was cwercised witli admirable restraint 
in the opening years of the new legislative botlies, 
tended on the other hand to l>e increasingly oinbittercfd 
and irresfionsible with the passing of years. Such 
criticism, sanctioned as it was by law, soare<.*ly accorded 
with the Government's position of the " Monarch in 
Durbar which still h(‘ld in theory. 

To th(^ Government as well as to tlie public in 
general, the disadvantage.^ of an excessive centralisa¬ 
tion of the entire administration liad been Imaight 
clearly Inane by the findings of the Decentralisation. 
(Vanruittee whieh were ]>ubJishcd in 19t)9. Tt had 
reeoninieinled relaxati^ui, in several directions, of the 
control e.vereised by the (Jovcnmient of India over the 
Trovineial Governnnaits. In the sjdiere of 
8elf-Governmcnl, its findings and ree-ommeiidations led 
to the promulgation by the Government of India of two 
rt'solutiiais, oue in 1915, and a later in .1918, cadmilting 
t he necessity of a substantia) increase in the elective 
element annaigst lueiiibers of the inuni(apalities and 
the rural liodies, which, it was announced, should be 
left free, to impose taxes up to the maximum limit 
fixed by law, be given a free band in the jireparation of 
budgets, and, except in specified instances, have full 
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ronlrol over llieir onijik»yees. TkoiniiniripiilitifS \vor«\ 
fis fi nj|<*; to liuvo noit-ofri(‘iiil c-liairiiicii. Tlie 
resolutions specially strcssec) the eA'pcdii'iicv of soMin" 
up villii^^e lunwhayi^fs, charged with ihe duties of 
attending to village sanilalion and village eiliication 
and vested also with juris<licli(>!i to try pelty civil and 
criminal disputes of local origin. The ]»olicy of the 
resolutions met witli warm approval in tb.c .Montagu- 
Clii'lnisford lleport of lltlS, which on its part exj)n‘sscd 
itself in favour of lh(‘ rural hoards also Jiaving lum- 
ollicial and preferahly elected chairimui. Legislation 
lias sinc(^ been undertaken in the Provinces to giw? 
elTect to this policy.* 


Notwithstanding a Jiiarketl assuageiiH'iii in its 
tone and temper wliie.li was ohservetl at the oulhn‘ak 
of the (Jreat "War in IJ.HJ, .Indian ojiinion eoneiTiiing 
Government and its measun‘.-< r.ontinued to he keenly 
and adversely erilical hetw(*en HHtlt and llie dale of tlie 
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Moiitagii-CMielmsford Ueforni pn»posals which culmi¬ 
nated in the ])assing «»f the Governinent of India Aet 
of litM). In 11 ) 10 , when the war was still in juugre^s, 
a proposal in Parliament to amend what tlic^ floviu’iimeiit 
of Tnilia had been advised was a te«*hnical defiu't in 


the Parliamentary constitution of Jiritish India rouseil 
oijiial opposition from Indians and the European 
inereantile inter<*sts in India and Burma. The 
Legislatures in India had been accustomed since 1801 
to e.iia.(*.tiiig laws taking away in sjioeial east's or classes 
of cases the right of action which the (Jovernment of 
India Act of 1808 had made available to aggrieved 
individuals against the Government of India, rejnesented 
siiieo that Act. by the Secretary of State in Council, to 


• For a nio«‘ dotailiMl summary, si-o Ghow, 'J'asorc Law Leetnri*» 
(1918) on CJomparntive Ad ministrati \’p Law-, pp. 538-54i. 
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the sdiiF* extent, as such action was foiinerly iidinissihle 
iiuuiiist rhf*. Kast India f'ompanv. On tlie e:rt»nu(l tliat 
in the India (‘mineils Act. of JSOI .Parliament had 
t prey's I y vvitlilield power from the Indian .Le^islotnres 
in any manner to affect the provisions of the Govern- 
nient of India Act of iSo.s. the .Privy Goiincil in 
had declared against the validiiy of all such laws*. 
The proposal whitdi aimed at nentriilising this decision 
w as \vid(‘ly c'rnieised a.s a retro^rad*' nieasnre calculated 
to dcjirive individual subjects of valuable proiierty 
ri«ri!ts at the option of (.Jovernment. the pii.s.sin" ol aiiv 
law’ in the Leiiislaturcs of i!m‘ (rovta'iinuait of India 
restinir, a.s it did, cut indy in r!ie uncontrolled will of tin* 
<b>vernnienr. The rfoint Select. Gonimittee of Parlia- 
wvwt Widcb it was referred liaviuil reported adverselv, 
the propu.sal was drop])ed.t 

The ])ra(‘ti(al monopoly hitherto resi?r\ed for the 
Kiiropean subjecT.s of t!ie Crown in the hivlier appoint¬ 
ments under the (h)vi'rnmenf of India, throimli the 
(‘oinbined upi^ration of the j'.Tovisirms of tln.» Indian 
Civil Serviee.s .4et, 1.8t»l,:i; ami the metlnxls which, since 

* Sfi- Sfrrrtnn/of v. Mowmt, 1.. It. 40. I. 4S. 

t Siwru'! Amendiuea1<s firoj-osr-d at tho later eml.'odiird 

in fcjcc. S4 of tjjf Act ot mill (11 & !0 tUro. V, c. 10U.'Wi re pfi.-sed 

a & 7 <.ieo. V, i.-. iST). Mc.'niwhiti*, in llliri, the si'veral l*arlia- 
fiieritary statutes liearini; on the t'on.qt-itution of India had hei'ii 
conaolidat«d into one Aft, 5 «r 0 V, e. 01, a step which mntiTially 
facilitiiied the r'onsideration of the whole •zroiiiid coven^d liy the 
piece-?) um 1 ieiri.'ilationb of i-arlierdavs for the purposes of the Kefurms 
of min and inari. The new' Cjovrriimeut of Tfidia Act (2li (ieo, V. 
<■. 2) jie.'-mits the I'ederation of Inilia when estahlished and the 
F’roviin i;d thivt^'iiinents to sue or la* sued in their own names iti 
like •■Ji.ses as I lie iSeerota.-y ol State in C.'oniieil iiiiiiht have sued or 
been sued previr)ii.siv. but subject to any pn^visioii^ which may be 
made by the A^ t of a I'YsienU or a Provincial Leij'slatiire (Sec.. JTfi). 
[hit such Arts will now have, to be passed by a majority ol‘ votes in 
the reiirf*sciitiit,ivc ussemblit.*^ cmited by the Act both at the Centio 
and ill ihe IVovinet»s. 

} 24 and 25 Viet., c. 54. 
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th «3 pjissiiiy of tins Act, Iia<l conic to 1)0 adopted for ls*»2—lira. 

rocruitiiH'iit to tlii'so posts, had Jon.u foniH'd a siilijcct 

of keen Indian criticism. Posts in the Itidi:ni f'ivil 

^^crvicc Were retjuired l)V this Act lo he filled l)V means 

of a competitive examination to )>(» l-eld in Kn^iland 

und(‘r rules framed hy the S»»cr(*taiy of State in ( oiiim il. 

and certain specified appointments and all like a}»pi)in^ ' 

meiits lo be created in future (j»ractical]y rdl riie 

■■ ktn- " posts under tin* (.'ivil (iovernment) w(*re 

ro<«»rved by it to be lield by meiiibei.s (d tlial Servi'-e 

only. Ihirrine a small number of ihrse a]»j»(»intmeiits 

later thrown open to Indians not belnn^iinLi to tlie 

Service, tlu* situation had imdereone jj<.» ciiaime when. 

in P-IJi*. (bivernmeni ileeiiliMl to have tin? wlioli? ]>osifion 

alTeetirnr the lmp(»rijd as wi-ll as the otlier serviei's 

lauler tJie (.'ivil (iovernmeni e.vamined by a Jvoyal 

(^»m mission. 


Tin* ('oiiiniission was directed, {•iiion>ist other 
matters, lo review and report on the limitations which 
still exist«‘cl in the einjiloyment of non-Kuro]»eaus and 
the working]; of the existiinr division of the services 
into ••Imperial and Provinciar*. Tlie ('ommissiiurs 
report proceeded on the assumjition that iJritish 
responsibility for India reipiiretl a. prej)oiideratin*r 
jiroportion of British officers in the " security service.s 
subject, to which they n.?commended tliat some services 
should be entirely recruited in India and that the 
Indian elenieiit in the others should be Jarjzely increasi^d. 


The Impelial servic(»s, it iiuiy la* observed, consisted Kpronnr.on- 
at that date of (I) tlie Indian Civil Service. (-J) the nuuTohaU' 


Police, (:i) the Forest Service, (4) flic Service of 
En^^ineers, (b) the (Civil) Medical Service, (t») the 
Education ScTviee, (7) the Agricultural Service, and 


of t.iio Mon- 
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(8) the Veterinary Service. The most important oflices 


and practically all offices of responsibility in all the 
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dcpcirtinfiit.s of tho (’ivil (lOveriiouMit foil within those 
o^jto^orios siikI all those aj>]»ui!itiiionts wore jn.nde l)y 
the So(?r<*l.jny of State in En«j[|{iiid iiiidor nilos franjod 
l>y him in Couuril. Jn pursuanoo of tho roooiniiionda- 
tions the Commission (wliich with riiodifioatioTis 
wore apprc^vt'il in tho .Moiitacu-Cholmsford Ro])ort) 
mruitinont; by the SocTotary of State to tlio Buildings 
and li»)ads Hraiieh of the Kn<rineerin*ji Service, to the 
Kdueational. A^^rieultllral and Veterinary Services 
ceased from 19i>4. Meanwhile, in 1918, the Montagu- 
Chelmsfonl Ueport hail come to the cojiclusitm that the 
only j)ractical im^thod of obtaining the proposed 
increase in the Indian element in these services was to 
lix a |)crcentage of those apfaiintmeiits. reernitiucmt 
lo which shoviUI be inade in India. This, and llie 
removal fnun the regulations of ** the few remaining 
distinctions that were bas<»d on race rec'oinnKmded 
in the Iteport, constituted the first serion.s ]>roj)osal 
aiitlioritatively put forward t(» give ai>})roxirnate 
practicsil elTect to the provision J)f Sec. 87 of 3 & 4 
M illia?n I \ , c. So, that birth, d(‘scent, colour, or religion 
was to be no <Us<jusvUfication for holding office in the 
service of the Government of India. This provision 
has ever since kc])t its ])hu=e in the successive Parlia¬ 
mentary constitutions of India, being iiow^ a part of 
siibseetiori (1) of Seer. 298 o! the Act of 1935 * The 
language of tlie jmivision, it appears from other provi¬ 
sions of tile new Aet, lias heen understood as not 
e.xeludiiig discrimination in favour of menibors of 
parthmlar corumuuities, and claims by particular 
communities to a fair and even a preferential share in 
ce.rtaiu appointments have been put forward and 
admitted. 


• Geo. V, c. 2. 



VUKAMin.K t)F RKKOHM ACT OF I'.HO. 


10" 


Tijc stirrinsj: ii]) «»f Tiidiaii political iniaginaiion, 
]>reviously alliuif^d to, l)y tlic events, amongst t>tln;rs, 
of the Jlusso-fliijainese AVar, Juwl Jnl to other untoward 
eorisequtmees, in the sJiape, namely, of c*onsj)ira(;.ies 
against (TOvaTiiment and other pi»litical crimes, and 
polithjully-jnotived rohheries and other olTojces atrmaled 
oftcm with violence or tlireats thereof. On tlie bn'akiiig 
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out ill iOJ l of the (Ireat War, Gov«‘rnnient ne vert lieless 


met with a .surprising measure of friiaidliness aiul 
supjiort from the ]»eople of India in general and the 
timely a.ssislanee tin? tiovenunent in England was 
enahled to receivii from India then and llironghout 
tlie |)rogre.ss of the War in men, inonev and n^soiirees 
apjieared to the British (lovernrnent to call for a more 
generous response* to the Indian peoph*s' desire* for 
self-governirieni and home rule, than had hitherto 


ap}»ear(‘-d e.xfiedieiit. Aceordingly on 2dtl) August, 
1017, was Jiiade the Jiistoric pronouncement in Barlia- 
ment of tlie future jiolicy ()f the British Government to 
grant responsible govoriiment to the Indian people by 
stages. The substance of this aimouncenK'iit was 
later embodi(*(l in the l*r(*amble of the Beform Act 


of 1019* in th(* following terms;— 


“Whereas.it is the declared policy of 

Parliament to j)rovicle for the increasing association 
of Indians in <*very brancJi of Indian administration, 
and for the gradual dev<*]o]nnent of self-gtiverniiig 
institutions, with a view to the jnogn'ssivc realisation 
of responsible government in British India as an 
integral j)art of the British Empire; and whereas 
progress in giving effect to this policy can only be 
acliieved by suecessivc stages, and it is expeduuit that 


*9& 10 Geo. V, 0. lUJ. 
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.Mibstiml iai strps in fclii.s<lim ti«)ii now bt‘ taIo*n : 

s\ntl Nvljm'iis ll»o limo and manner of cadi advance 
can l>(‘ dclennincd tinly by Parliament upon whom 
rcs|)(Misil)i!ity lies for the welfare and advancement 
oj i):»' Indian |a‘«.i|i|«\s; and whereas the action of 
Parliamejjl in .sueli matters must lie trmded hy the co- 
(»|ieralion reeinved from those on wlnun new opportuni¬ 
ties oi service will hi* confern'd and Iiy the extent to 
whicli it iiS found that. t;onti»lence can l»c reposed in 
tli(‘ir sensi* ol respoiisili'lily; and \vlier<‘as, eoncur- 
icntJy with I lie irradual deN idopment of self-^overniii!^ 
institntions in the Provincivs of India, it is expeditmt 
to jj[ive io those Provinces in Provim ial matters the 
largest measure of in«lep«Ma.leuie of tlie (lovernmeMt 
of .India whii li is eompatibh* with due di.schar<je bv 
the latter of its own n*s|M)risiliilil!es, be it therefore 
enacted. 

To ^iv(‘ practical effect to the jirornises of the 
annomic«'meTit, the Secretary of State, Mr. Kdwin 
IMontacu, was deputed to India, to study the situation 
with the \'ie,f»n)y on the spot. Tin* Joint Keportsigned 
by him and tin? Vi(M*roy, Lord Chelmsford, now known 
as tin* Montagu (.lielrnsford Kf^port, which was published 
in IffbS, laid down the lines upon which, on the whole, 
file (lovernment of India Aet of J919 was shortly 
afl(*r\vards framed and passed through Parliament. 
Tlic transfiM* of control over certain ilepartinents of the 
Provincial (lovcrniiients from the Secretary of State to 
tlic Provincial Legi.siatiires acting tlirough ministers 
cho'^en from amongst the eh^cted ineinbt^rs thereof 
find liohliiig oHic*‘- at the pleasure of tJie Legislatures 
ofTerod itself as tln^ most suitable machinery for 
giving to th(? Indian poojile the first substantial 
measure of responsible government promised in the 
amioiniceiueiit. 
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The scheme of reforms iis outlined in the I'.iport, 
and later einl>odied in the y\et, of 1919,* appealed 
from the very first to have fallen short, of tln^ <*xpeeta- 
lions which the anmaiTKeineut in ]*arliainent had 
raised in India. The inenjlxrs of the lOujojiean services, 
on the other liand, were ahirnied at. Itu* piospeets 
wliicli the announcement held out of their l)einy 
called upon to serve under niuslers wlio theniselve.s 
would he liahh> to be swayed by the unetutaintii^s of 
majority opinion in tin* CVumcrds. 'riiis opinioi\, it was 
feared, mi^ht even as a rul<* pr(»ve hostile to the 
Kiiropean pt^rsoanrl in the si‘ivices. Tliey aec-ordinuiv 
made rejjres<?ntations to tlie authorities for seeiirily i»f 
tenure, ]iay and pension, and ])rot<*et.ion from unfair 
treatment in mailers of transfer and redvieAion. Also, 
in view of the reeomnieudatitujs of the Jhiblie. Services 
Commission favouring a substantial inereas** of the 
Ijtdian element in the Imperial services, which thev 
submitted would proportionately re<hu:e their ex]recta- 
tions of proui(»tiou t<i the Ivighest a]i}Kiii\tiuei\ts, they 
chiimcd tliat ojition should be allowed to them to 
retire, if so advised, iipofi jiroportionate pension, and 
c,ompensati ons. 

To ai)prcciate the attiimle talscn up by the. 
services, it is necessary to bear in mind fijat in law all 
servants under the (V<»wn liold office at its pJeasure, 
and a (lovernniejit servant has no remedy in law 
against wrongful dismissal or r(‘ductioij or against any 
form of unjust treatment* wdialever by lii.s employer. 
No suit li(»H against the emjiloyer. wh«?n the t.uujdoyer 
is the (Jovcniment, for arrears of jaiy <‘anj(Ml or even 
pension which has fallen due. Slaf ule ^5 iX: J \ViIliam 
IV, c. }S5, aj)})ears to have made these rules of *rummon 
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law applicable to persons lioIJing public ap]Kuntuiciits 
under llie East India Company, and tlie same condi¬ 
tions (a)nlinucd to govern oflirial rclationslui) in India 
alter the assumption of (JovernnuMil: by the Crown.* 

It is true. then‘ were departnieiiial rules wliicdi 
w**re habitually observed and which in fact and practice 
assured to Coveriiiuent servants of all ranks in India 
security of tenure and privilt*.gcs and inospects which 
not. only left no grounvls for eoinjdaint but actually 
made service under (lov<‘rninent (‘iniriontly attractive 

111 contrast with service undta* other cin])l<»yers. Hut 
exccjjlioiial cases would occur and wlien such cases 
carnc up before Courts of law. the* rules were treated as 
being ii<» better than dtanestic regulations with no 
oldigatory force in law.f 

Uejnesentations made by the European services 
to the Vicreroy and Mr. .Montagu resulted in these 
departmental rules being converted by Secj. 96 B of 
the (Jovcniment of India Act of 1919J into statutory 
ones. This and other provisions made by the Section 
creati'd a quasi-legal leFUire of ollice for all holders of 
aj)p(»intment.s under the Civil Oovernment of India. 
In jmiticulai’: and without prc^jiulice to lights of redress 
given by the, rulcS; pcrs«.ms a])])ointed by the Secietary 
of Stale in (^iiincil wdio might consider themselvcrs 
wronged by an order of an oftifual superior in a 
(Governor's province were given a statutory right, 
upon failure to obtain redre.ss by rei)rcsentation made 
to such olKcial suptTior, to complain direct to the 

* Si-f L:iw Lffl-un-s (lUlS) on ('oniparativi* 

AdministniUvo Law, pp. -IIU-I.ll, 

Shf tiion T. Smith A. C. 22'.*; Ihan Dan lltizra v. Secrchin/ 

of Shthi^ IS. C. W. X. 100; (ihossc, Ta|L'ui-e Law* Lectures (1018) oji 
(.’omparativt? .Adiniiiistrutive Law, pp. 4.'57-458. 

t «J A: lU Geo. V. c. 101. 



“ DEVOLI TION UNDKK A(!T OF J J l 

(iovt-rnor who w.-is Ijiid by iIk* Srolion iinrJtT a .starii- 
k)iyM)ldigut:i<>u to t\K;iinirn* 1li<f coinphiint iiiid t«kf siicli 
iictiou IhiinHm as niight apposir to him just aiul 
^‘(jiiitabJo. Persons appointird by tJji; Seervlarv of 
>^t£ite in Council before the eoniineneenient of the Act 
•obtaiiu^d tlie statutory assurance that l.lu'v would 
retain all their existing and juu-ruing rights (iFieaning 
expectations) or shall receive such c<>uij)eiisaf ions for 
the loss of any of tluuu us tlie S(*<a;etarv of Stale in 
Couneil might consider just and e<juitable. A Conmiis- 
sion (tlie Lee Commission) was subsetjiii»ntly api>oinled 
to advise the Se< retary of Statt? on the maimer in which 
the Secretary of State in Council should act for iniph- 
ineiiting these assurances. The (’oinmissioirs reeoin- 
iiiendations in that lieJiaJf were snhstautially a])])roved 
and given effect to. 

In regard to the constitution of tlie (!ovt?rnment 
itself, the Joint Peport felt constrained to recoinnuMid 
the trial of cxpcTiinents in the direction of resj)onsihle 
<3ovcniment in a more or l<*s.s contracted field in tJuj 
first instance, and that in the Provincial administra¬ 
tions only. The Secretary of State and the \’ic(?rov 
had licen convinced that the existing ironstitutiou, of 
which the fundamental feature was an iiTemo\eal>le 
executive and a body of elected represiuitatives in the 
Council wdtli illimitable ojiportimities for criticism and 
coinineiit but no roiTesjuindiiig obligation on their 
jiart to shoulder the responsibilities of actual adminis¬ 
tration, liad boon stretched and extended to the breaking 
T> omt, and the only alternative courses ojjen to Co\*eru- 
ment to a^ oid an were either to rex ert to the 

undiluted autocnicy of older days or turn the sliip 
of the State in the direction of responsible government 
through ministers resjiousihle to rei^resentative legis¬ 
latures. But, apart oven from these considerations. 
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t hoy wt‘n* (•(mviiiffM.l fiiiTln*r tliat tlHM'xisting adiniuis- 
tnitio!) \\n,< cnitnilisivl beyond actual re(|iiiron)cuts, 
so as ev(?n to cripple and jiaralyso local initiative and 
local action in many p<».ssibli‘ desirable directions, 
TIm'V tle'ivTore ]»ro]i(»sed a sclienie wliicli 'would 
sinndlaiir*oiis!y involve decentralisation of the dej.art- 
meiits to l»e “ transferred " to the control of the 
Vro\inci:d Legislatures, anil devfbition (or deconeen- 
tration) of anthoiity in the rinnaiiiln*: departini'nl.s of 
the Provinci.d adiniiii.strations (c^dled the “ reserved 
sijhjeets) which would continue to be administered by 
the Governors witli Ibeir Kxecutive (biiucjllors. but 
without the interference of former days by an 
accountability, in matters of detail, to the Central 
Governiuent. The “ transferred sniijects ■’ jiiven over 
to be controlled by the lh‘Ovincial Lejfi.^lature.s through 
“ Ministers *' varied iii detail from IVoviiiee to Provinco 
hut ill geiunvd embraced siicli subjects as local self- 
government. sanitation, ediiealion and ]mb]ic works, 
Vower »as reserved however in the tlovernors to ovm> 
ride their Mini.sters ami issue orders on their own 
res])on.sihilily whenever this miiilit be deejned advisahlo 
and power even to ijilinini.ster any or all of tJiese .subjects 
in ]H»r.son for as lo.ng as might be fonni! Tiecr*.ssarv. 
The “ re.served sul^jeirts ” were not excluded from the 
c.ognis:ui(‘e of the Legislatures, luit their fnnf*tion.s in 
relation to rlu-m remained as before advisory, and 
the legal power to control and suiiervi.se tlie adminis¬ 
tration of these subjects remained as formerly in the 
t’entral Government and through it in the hand.s of tbe 
Secretary of State i)» Council. 

Xo part of the (VntraJ Govi^rnment was made 
iv.sjion.sihle, and it ii*mained as formerly in law under 
the direction and control of tin* Secretary of State or the 
Secretarv of State in (,’ouiicil. the Central Ijegislature 
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functioning as formerly in relation to the administration 
in the centre as an advisory body only. 

An important proc(‘dural change in regard to 
budgt?ts was introduced in b<dh the (')entral and tbe 
Provincial Legislature's. Excepting items which were 
declared to be iion-votable. all proposals hir appropria¬ 
tion of moneys and revenues in any y(?ar wer(^ required 
to be siibniittoxl to them in tht? iarixx of d<'mands for 
grants to the Lower House in the Central Legislature 
(wJiich was made bi-cameral) and to the Legislative 
Councils in the Provinces; and any non-votable item 
was also liable to similar treatment at tln‘ option 
of tlie Governor-CencTal or Uovernor. liut any grant 
refused or reduced might bc‘. restonul wholly, as 
regards central and reserved subjects, anil to tlie ex lent 
found ne(^essary to carry on the adjiiiuistration, in 
regard to trsinsferrcd subjects, by the Governor-General 
or Governor, who were further given power to 
sanction special expenditures in emergencies, on their 
own responsibility. 

In matters of Legislation the existing vetoes were 
retained, but in addition the Governor-General and the 
Governors received power to reipiire the li‘gislaturos to 
refrain from considering or furtlier jmrsuiiig any 
measure before them. Power was also given to thirm 
to “ c.ertify ”, in respect, of any ]>roposal for legislation 
relating to a central or reserved subject tlirown out by 
tlie Legislatures, that tlie same was necessiirv in the 
public interest, and place it on the Statute book on 
their own responsibility. 

The creation of partially responsible govwnments 
ill the Provinces was not iiitciidcd to convert the 
previously highly centralised Government into a 
federal one. The division of subjects into “ central 
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and “provincial” and tin* latter into “ reserved” 
and •' transftTn'd subjects ” Wixs by no means rigid for 
purposes either of administration or legislation. On 
doubts arising as ti» \vlietln?r a j)articiilar matter fell 
within the one or the other autlioritv, the decision 
of tin* (lovcriior-tjlettcral or the Governor concerned, 
as the erase might be. was made final. The validity 
of no Aet ot the Central or a Provincial Legislature 
was i»peu to question in a Court of law on the ground 
of usurpation of jurisdiction belonging to one by the 
other. I'hongh tlie Oovtu’uors w'ere exjTOSsly enjoined 
by rule not to certify ” a legislative proposal thrown 
out by the Legislature if it concerned a- transfcrr«‘(J 
subject, once sucli proposal had be(‘n so certified 
and made into a “ Governor s Act ”, its validity 
ceased to be open to clialJenge on that ground in any 
Court of law. 

Besitles that the ( eiitral Legislature was, as stated, 
made lii-cameral, the ((unposition of bolli the Central 
and ProN'incial Li.*gislatiires underwent substantial 
moditicati<.ins. The elected members came to be in a 
substantial majority in all tlic Provincial Legislatures 
and in botli TIou.st‘s of the Central Legislature. The 
method of ele(;tioii w-as made direct in every case by 
const it uenci<js wlut.h were delimited or determined 
under Rules franu^d under the Act. The communal 
Sikh am I Moliamme^lan consiitueiieies as also the 
landholders' constituencies remained integral parts of 
the constitution under the Act of 1919. Some i)OW'er 
of *■ nominating ’ members was retaiiii*d. Indian 
legislators, both e.lec'ted and nominated, received 
members’ privileges ” for the first time under this 
Act [Sees. G7 (7) and 72D (7)J. The details of the 
composition of the Legislatures are no longer of any 
])ractical or historical interest. 
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As already stated, the At:t <if 1919 met with oAeii I8tt2 - 19 : 45 . 
less favoumWc reception from the Indian public tlian 
the previous Act of 1009, and demands were put Events lea«l- 
forward for a drastic revision of the Act Jon" b«>fore 
tlie len vears’ trial peritxl fixed bv the Act itself had of the .Simon 

. t M i • ft" . • I- 1 fJomniisMioii 

<‘xpired. (.Tiovernincnt .s refusiU to accede nnniediately and to the 
to the demand led to the inaiioiiration of the ‘‘ Non- t "f 
co-operation'' and later of the "Civil IHsohedicneti 
Movenn^ntThese movements coineided also with a 
recrndestreiKre of terroristic crimes in differerit purls 
of the country and several outbreaks of communal 
clashes between Hindus and MosleiiLs. The Statutory 
(.Commission promised by Sec. 84A of the Act was finally, 
under spe<;ial Parliamentary authorisation*, a]>pointed 
by Koval Warrant in 1927. It consisted of st»ven 
members of Parliament wiMi Sir Jolin Simon as 
President (heneo known as the Simon Commission). 

The (.^uninission visited different parts of liulia, and its 
rt'port, out* of the main features of wliicli was condeni- 
nation of diarchy as it liad been brought into oj eratiou 
in the Provinces under the provisions of the Act. o{ 1919. 
was discussed at a liouud Table Conference in England 
in which representative men from India, including 
Mr. M. Iv. Gandhi, tbi* leader of the Civil Disobedience 
Movement and spokesman for the Indian National 
('ongress, participated. At the end of those discussions 
the proposals of Governmeut, as embodicrl in a White 
Paper, were considered by a Joint Select (Vunrnittce 
of the two Houses of Parliament. The Government 
of India Act of 1935f and the Government of Burma 
Act of 1935,:|: first passed as a single Act, by 25 & 26 


* Cjovtiniment of India Statutory Commission Act (17 & 18 
Oeo. V, c. 24). 

t 26 Geo. V, c. 2. 
t 26 Geo. V, c. 2. 
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Geo, V, c. 42, but later made into two distinct self- 
contained enactnients, for (UMivenience of reference, 
by the Government of India (lieju’inting) Act, 26 
Geo. V, c. 1, are based mainly upon the recommenda¬ 
tions of this Committee, amended in details during 
passage through rarliament. 

The political historj' of India from after the 
opening of the piesent century is speciall}' marked by 
a gradual sprejul and jirogressive intensification of 
political consciousness amongst classes and sections 
hitherto practically politically unccmscioiis. ami the 
development along with it of class and eojmnunal 
(?onsciousiieti.s. At tlie opening of the century, the. 
contcstajjts for the ies]ionsibilities and profits of power 
were the European services led by the Indian t -ivil 
Service and the Indian intelligentsia, as yet unconscious 
of any serious internal diffcrenct^s in their political 
outlooks. Before the inauguration of the AIorley-Mintu 
llefonns, the Mohainmeduus’ and the Sikhs’ and the 
Landholding interest had already stood out from the 
rest of the Indian coimniinity for what tliey regarded 
as their special “ minority ” interests. The European 
services themselves, as already seen, became acutely 
self-conscious of their special claims ami vested and 
accruing interests as soon as, in 1917, the question of 
conceding a measure of resj)onsible government to 
Indians in tlie Provinces came to be mooted. In 
1927, the Simon Commission found itself confronted by 
claims for special consideration by other “minority ” 
intere.stis, Anglu-Indmiis (those who were formerly 
styled “ Eurasians "), Native Christians, “ Depressed ” 
Hindus, and other “ Backward ” classes, the Eui'opean 
Commercial interests. Labour and even Wom«jn. Each 
and all of them came forward with special claim.s and 
demands for safeguards. Local patriotism too whicii 
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IhkI Ueen taking on a pTogTcssively accentuated form 1892—1935. 

foinid expression in such j)articularistic claims as 

“ lliliar for the Biharoes “ Burma for the Burmans ”, 

and demands were put forward and substantiated 

for tin* c‘.onstitution of a special Oriya-speaking 

rrovinc«‘ and the complete separation frfun Bombay 

of Sind. “ Minority interests ” had already acquinjd 

.such sacrosanctity in th(‘ post-War European outlook, 

that it is not surjirising that in these cin'iimstances the 

(h)vernment both in England and in India were 

repeal eelly drawn into giving assurances of thcMr lesolve 

to secuire all minorities ” in India in the enjoyment 

and exercise of their legitimate minority rights and to 

safeguard special interc.sts from discriminatory or j)cnal 

tn^atment. 

One and a most important special interest though Tho olaimB 

dimly visualised already in the Simon Report came stat(*8*and^'^ 

into prominence, and for a lime even overahadv>wod tho. 

others, after the publication of the Simon Report, favour of a 

. , . . ^ 11 1 I'cfleration of 

There was singular unanimity amongst all parties and i^rovinces 

interests in England and India that there Tn 

longer be a diarchy, but complete autonomy in the thereto. 
Prdviiice.s. The Simon (’ommission had also recom¬ 
mended this but was equally unequivocal in its opinion 
against the introduction of any element of responsibility 
in the Central Legislature. But the conferment of 
Provincial autonomy unac;compaiiied by any measure 
of responsibility at the Centre appeared later to be 
fraught with possibilities of friction and even disruption. 

At the same time, no scheme of re.spoTisibility at the 
Centre offered itself unless the Indian States could be 
induced to participate in it; for the Crown, it was 
realised, could not transfer its responsibilities to these 
States to a Legislature (!omposed of members elected 
from Constituencies in British India alone. This 



Chavter 

VI. 


The Fed oral 
Court. 


Diarchy in 
the Centre. 


J18 HISTORY OF THE REFORMS. 

iiH'imt that the responsible Oovernnient at the Ontre 
had to be a FtH-leratioii with the British Indian Provinces 
and the States for units. This is the view that was put 
h^rward in the White Paper, accepted by the Joint 
Select ConlTrlitte(^ aiul finally embodied in the Bill 
which, after aniendnient in the Houses of Parliament, 
became the Act of 1935.* 

The Parlianuuit, it was further realised, had not 
the same authority over the States that it had over tlic 
British Indian Provinces. It followeil that “ the ran^(? 
of authority eontiTred upon the Federal Government 
and liC^islatjire in ndation to the States liave to be 
deteiniinctl by agreement with their Killers '. TIm‘ 
States themselves made it jilain that they were not 
preparetl to transfer to the Federal Governnuuit 
same ranj^e of authority in their territories as mi<;ht 
be expedient <»r ])Ossible to coiifiT in relation U> the 
Provinces. The States were thus enabled to come 
forw'ard not cmly as the strongest claimants for sjiecial 
discTiminatory treatment, but also with a power for 
individual iiargaining wliich ilid not belong to any other 
interest. 

l'h(‘ })ro])osal to establish a Federal CVmrt mIucIi 
is an integral part of the new Act followed as a (corollary 
from tlic? ])ro{>()sal to establish an All-India Federation 
of this complexion. 

In determining the details of the. Federal Consti¬ 
tution, the s])onsors of the now measures, it will be seen, 
felt constrained, by eircumstanccs again, to institute in 
the Ouitral Government the very diarchy which had 
been condemned and excluded from the Provinces. 

* 25 Sl 20 (Jeo. V, r. 42, Jatcr passed as two distinct Stjitutefl 
26 Uco. y, c. 2, ftir ln»lia, and 26 Geo. V, c. 3, for Burma. 
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Til the result, apart from tlio eciitral subjects wliich 
have been ‘’ reserved '' and thus eonliiiue to be uiuitT 
the control ot the IWitish Uov'ernuient and VarliaTfient. 
tlie lar^e discretionary powers wliicdi the old Act had 
retained in the liaiids of the (iovcrnordToneral and the 
Governors for exercise in einerf|;encic‘s and for safe- 
guardin?^ the rights and privileges, so far, of the 
Kiiropean members of the servi<-es had not only to be 
kept intact but I'XtendcHl in many otlier directirms. 
The drafting of tlie Instriiinents of liistruetion wliieli 
are to guide these high officials in the exercise of these 
special powers and r<\s]»onsibilities have ipiite naturally 
thus come to assume unprecedented importance in 
the new constitution. A draft of any Instrmnt nt 
of fiistruction is rerjuired by the new Act to be laid 
before Parliament and no proceeding can be taken 
upcm it excei)t in pursuance of an Address presented to 
His Majesty by both Houses of Parliament praying 
that the liistriimont may be is‘«iied, tliough the validity 
of anytliing done by file (Tovernor-lieiieral or a (lovtu-nor 
will not be open to (piestion on the ground that it is not 
ill coiif(»rmitv wdtli the Tiistrumont of Instruction 
(Secs. I.'f and 53).* 

The purpose of the Act, to state more precisely, is 
to set up in place of the hitherto centralised and unitary 
Government a T^ederation linking together eleven 
British Indian Provinces (inc'luding the new Pro^nnees 
of Orissa and Sind, but not Burma which is excluded 
from the Federation and is given a unitary eonstitiition, 
I)ut modelled in other respects iipmi the Indian Consti- 
tution) ami such Indian States as may be prepared to 
join, provided that the Federation is not to come 
into operation until acTe.ssion to it has been obtained 
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from Indian »Slatea rcpresonting not less than half the 
total States' population, and so ajrain that tlio Rulers 
thereof shall he entitled to elioose not less than 52 
members of the Coiineil of State (the Upper Federal 
Chamber) aeeording to the scheme laid down in 
Part T1 of Schedule 1 of the Act (Sec. 5). Till this 
condition is fulfilled, provision lias been made for the 
Central Government to continur* functioning as under 
the old Act. Rut. the application of the Acrt to tlie 
Provinces is not to await this event, and the Federal 
Court, the Federal Public Services (?onimission and the 
Federal Railway .Authority (amoiiL^st the Federal 
IiLstitutions created by the Act) are to come into 
existence from the l)eginning and function in those 
names so far as concerns Rritish India in the manner 
prescribed by the Act (Secs. 320). It is expeitted 
that all the States will accede, but accc*ssion has neces¬ 
sarily to be left 1.0 the voluntary ehoiee of each State and 
each such act of Accession will be by an lustrument 
of Accession to w'hich the Ruler of the acceding State 
will have signified his acceptance. The Ruler of an 
acceding State has the right in the first instance to 
select the matters in respect of which he is prepared to 
aijcept the authority of the Federation and fulfil his 
obligations tluireunder, but His Majesty is not required 
to accept any Instrument of Accession or a Supplemen¬ 
tary Instrument varying it, if the terms proposed appear 
to him to be inconsistent with the scheme of Federation 
embodied in tlie Act (Sec. 6). The Second Schedule 
of the Act sjiecifles tin* provision.s of the Act which 
may be amended by or by the authority of Parliament 
without affecting an act of Accession, but such amend¬ 
ments are not to affect the position of the acceding 
State as under the Instrument of Accession unless the 
same are accepted by a Siippleineutarv Instrument 
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^Scc. (>). Provision has bcpn made in Part II of Schrdnlo 1035, 
I for dealing witli sliorlagos in the mirnbors of tln^ 

States' representatives in tlie Cliainbcrs of the Federal 
Legislature after the Federation has been established, 
owing to nou-acoession of States. 

The Federal Legislature Ls to be two-chanibcrcd. Constitution 

of the Upper 

The Upper (Hhamber, the C’oniuul of State, is to consist Kederal 
of 15f5 representatives of British India and not more ^ ***^*”^’®*'* 
than 104 representatives of States (See. IS). Exce])t 
wljere a single scat is allotteil to a group of Stato, 
the representatives of the States will be, nominee,s of the 
individual Kulers thereof. The British Indian 
representatives are to be returned by direct election 
I)y territorial constitiiencit's for the g(?neral seats and 
the Sikh and Mohammedan seats as shown in the Table 
of Scats annexed to Part J of Schedule 1 of the Act. 

Those belonging to these sp<‘euil constituencies cannot 
vote in tlic general constituen<?ies. Bepreseiitatives 
for seats allotted in the Table to members of the 
4Seheduled Castes, Anglo-Indians, Europeans, the Indian 
Christian Community and to Women are to be returned 
by Electoral Colleges of one kind or another.* Six 
»cats are reserved for tilling by nomination. The Table 
of iSeats which is reproduced below will show the 
distribution of the seats, Province by Province and 
amongst the several constituencies. 


* The Electoral (^ollo^cs to ohooKc rejircsciitatives uf the 
•Scheduled Castes will be iiieinbers of those rastes a'ho have been 
holding scats in the Chamber or Chambers of the respective Provin¬ 
cial Ijogislatures. The Elertoral Colleges fi>r the Anglo-Indian, 
Europcau and liidian Christian seats shall consist uf members of the 
Chamber or both Chambers of the Legislatures uf the respeoLive 
Governors' Pruv'incres, belonging tc» those eommnnities. Men 
and women hobling seats in tlii^ Cliamlwr or either Chtimb**r of a 
Provincial Legislature shall be tlio Electoral fJollege to elect to 
Women's seats reserved for that Province. 
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Tatile of Seats. 

The Cmndi of Slate. 
Represevtialiees of British India. 
Allocation of scats. 


1. 
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The FccJeral .Assembly (the Lower House) will 
consist of 250 repre.sentativos of ‘British Tiuliti and not 
more than 125 representativos of the Indian States, 
the latter bein", as in the rouneil of State, nominees of 





THE FiOWKR FKPERAL CHAMTIEU. 


I‘J:5 


tho Rulers of the States (See. 18). The Britisli Indian 
Tepresentatives to the. AswuvVdy v;lU he returned hy one 
l\in<l or another of indirc'ct election. Por electing tf» the 
seats allotted to the. fjeneral, Sikh and Mohammedan 
constituencies, the members of the. Provincial Legis¬ 
latures for those constituencies will he the Electoral 
Colleges, voting in case of a g«‘neral election in acct)r- 
(lanee with Ihe princiide of ’|)TopoTthmal ri^presentation 
by nicaiis f)f the single transferable vole. Other kinds 
of Electoral Colleges have been constituted for filling tlie 
Anglo-Indian, European. Indian Christifin and "Wonien s 
scats.* For seats in the general constif ucnch‘S resf*rved 
for the Scheduk‘d Castes, the representatives are t(» 
be el'H.ted by the Electoral Colleges for those? consti¬ 
tuencies out of members, four for each seal, to be 
elected l)y primary electorates consisting of succ*essful 
(Mndidates for primary elections held for the election to 
seats reserved for those castes in the Provincial T<egis- 
latnr(‘s. Tt should l>e remarked that tho holders of 
Sikh seats in the North-West Frontier Province and 
the holders of seats reserved for representatives of 
backward areas or hackw'ard tribes in any Province* 
are to be deemed to hold general seats. Special provi¬ 
sions have been made for election to the scats rescirved 
for representatives of Commerce and Industry, and 
Labour. Specially constituteil territorial con.stitueii- 
cies will elect to seats nvseived for landholders. The 
following Table of Seats annexed to Part T of Schedule I 
ot the Act will show’ the allotment and distribution of 
scats. Province by Province and according to «*onsli- 
tuencries. 

* Ft»r tlursi' soiitM Hinulc Elc»f.t.oraI Colloges have been rnn.‘»til utCMl 
cuii.sisting re.spn<^‘t.iv(‘Iy of |)prfloii.<t holding Anglo-Iiidlati, Knmpoan. 
Indian ChriAtiaii and Women’s s»*atH in the Legislative Asseriiblie.s 
of the CioviTnors’ .l^ifivincfs. 
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Tlie Council of State shall be a permanent body 
not subject to dissolution. Disregarding transitional 
provisions, the members will be appointed for nine 
years, onc-tliird of the members retiring every third 
year. The Assembly unless sooner dissolved is to 
have a life of five years. 

The Council of State is virtually giv<ui co-ordinate 
authority Avith the Assembly in all matters, financial 
and legislative, and provision is made for joint sittings 
of the Chambers in eases of differen(‘c. Kxpeiulitiires 
other tlian those sjieeifieally charged on the revenues 
of the h^^deration are re(|uired to be siibinitted to the 
vote of the Federal Legislature, but this exception is not 
intended to prevent discussion in either Chamber of 
non-votable expenditures, save and exci^jit the salary 
and allowances of the Governor-Ceneral and f)thcr 
expenditures relating to liis office for which provision is 
requin*d to be made by Order in Council, and sums 
made payable out of the revenues of Hie FederaTion in 
respect of expenses incurred in discharging the func¬ 
tions of the Crown in its relation with the Indian States 
(Secs. 34). 

The Governor-General i.s given pow(jr to restore 
grants refused or reduced if the refusal or reduction 
should appear to him to adect the discdiarge of any of 
his “ .special re.sponsil)iIities ” (Sec. 35). 

The Governor-Gencrars power of vetuing and 
reserving Bills and of returning them for reconsideration 
remains as before, as also his power to issue Ordinances, 
in cases of emergency, to remain in opt?ration for a 
period up to six months in the first instance, but capable 
of extension in the same manner up to another such 
maximum period. In addition he. is authorised to 
issue Ordinances during recess of the Legislature, 
which will lapse after six weeks from the reassembling 
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uf tlio liOgislatiire, unless the same should have been 
disapproved by the Legislature in the meantime. 
Under the new Act, as under the old, the (Jovernor- 
tieiieral eau prohibit discussion of any measure, in the 
Chambers, in the interest of public peace and tranquil¬ 
lity. In the e\ ont of the Chambers or eitlier of them 
throwing cut a legislative proposal which the Governor- 
General d(‘ems essential for tht?. purpose t)f discliarging 
Ids discretionary responsibilities, lie may after due 
notilicatioii oi liis intention to the Chambers enact the 
measure on his own responsibility as a “ Cb)\ iTiior- 
Gcuerars Act He may also arrange for joint sittings 
of the. Chambers (Sees. o\, ;5‘i, 42—14). The 

Crown's power of disaliowaiu'e of ca(di of these sevcTal 
varieties of legislation rtuuairis as before (t>rc. ;12). 

Tlic provisions ol the Act of IDJi) wJiicIi rec|uired 
S(‘veral varietit\s of legislati\c* jiioposal to obtain the 
|)nn iou.s saiK^tioii of the Gov(»rnor-General have, in view 
of the special responsibilities (to be presently menthmed) 
reserved to the Goveriiur-Gcneral in the Aet, received 
con-siderable extensions. These and similar powers 
conferred by the A<'t on tlie GovfTiiors in the rroviue-os 
will be found eiiurneratod or allnrled to in Sec. ]t>8 of the 
Act. But absence, of previous sanction is not to render 
a m«‘asure if passed invalid if subsequent assent has 
biM*n obtained of the (Jov(‘rnor-General or the Governor 
the case may be or of His Majest}' (Sec. 109). 

Four functions, namely, in relation to (1) Defence, 
(2) Eeclesiastical alTairs, (o) External affairs e^xcept the 
relations between tJie Federation and any part of His 
iVlajesly's Dominion, and (4) the Governor-Gencrars 
function.^ in or in nJation to tin*. Tribal Areas, are 
reserved for administration by the Governor-General 
in his di.scretion, wherein he is to be assisted by 
“ Coiins(dlors ’’ not exceeding three in number, who 
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will liave llic ris^ht to address either Chaiiilier, l)ut isyj—i 
without the right to vote unless otherwise entitled. 

A similar riglit is reserved for tlie Advoeate-ljeneral of 
the Federation to be. apjiointed l)y the Govcrnor- 
Geueral. The Governor-General is also to have a 
Financial Adviser who has not this right (Sc‘es. 11, 

J5, lb, 21). 


In relation to the remaining Federal subjtets, the Goverr.or- 
Governor-Geueral is i;harge<l with the follo wi ng special I'pwialres- 
responaibilities, nainclv, for iioiisibiiities 

..{«) The prevention of grave menace to the peace 
or tranquillity of India or any part 
thereof. 




^h) Safeguarding the linancial stability and 
^ credit of the Federal Goveninicnt. 

^{c) Safeguarding the legitimate interests of 
- minorities. 


^ (d) Securing to persons who are or have l>een 
ineiubers of the public servic‘«\s anrl 
to their dependents rights guaranteed 
to them by or under the Act and 
safeguarding their legitimate interests. 


y (e) Securing in the apJierc of executive action the 
fulfilment of the purposes reserved in the 
Governor-Generars discrefion in the 
legislative sphere. 

J[f) The prevention of discriminatory or penal 
treatment of goods imported into India of 
^ United Kingdom or .Burmese origin. 
j(g) The protection of the lights of any Indian 
State and the rights and dignity of the 
Rulers thereof. 


(A) Securing the due and unimpeded discharge 
of functions with rcspc‘ct to otlicr matters 
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whirli have been left by the Act in the 
(iovemor-Oenerars discretion or to the 
exercise* of liis individual judgment 
(Sec. 12). 

Subject to th(* free exercise by the Governor- 
General of liis individual judgment .and discTetioii in 
all the above matters, tlie administration of Federal 
Affairs will be in the hands of a Couiuril of Ministers, not 
ex<^eeding ten in number, responsible to the Fed(*ral 
Legislature. Tlie Ministers should be or should have 
to be elected members of either Chamber and will 
have the right to address both (.hambers but not to 
vote in the (’hamber to wJiich they have nut been 
elected (Secs. 9,19, 21). Subject to his Instrument of 
Instruction, the Governor-GerMTal remains under the 
direction and control of tln^ Secretary of State only in 
so far as by this Ae.t he is re(|uired to act in his 
discretion or to e.vercise his individual judgment 
(Sec. 14), The Secretary of State is, under the Act, 
to have a body of “ Ailvisersnot less than three 
and not more than si.\ in number, whose duty (except 
in matters in which their concurrence is requiicd 
under th(» Act) will be to advise him on any matter 
in wliich the Secretary of State may desire their 
advice (Sec. 278). 

Diarchy having bi'cn definitely abrogated in the 
Provinces, the governments tlien% subject again to 
the special jiriwors and responsibilities reserved in the 
Governor and other .specificHl restrictions, are to be 
entrusted to Ministers responsible to the respective 
Legislatures. These should be or should Lave to be 
elected members thereof. The Legislatures are to be 
bi-cameral in the ProvdniMis of Madras, Bojubay, Bengal, 
tlie United Provinces, Bihar and Assam, and single- 
chambered in the others. The Upper Chambers in the 
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former, rlpsi"nat.«Ml tli** L««»isljitivo Ooiin<*il.s. Jir<* to 1h‘ 
T>erinancnt liodies. thr. innmbcrs wlio.reof arp (apart frdni 
transifional ])rovisi<)!is) to hold ofTSco for iiinp. y(‘ars, a 
tliirtl i.>f tlio Tnimbor retiring at the end of every thivr 
ypiirs. The lower Houses in tliem or the single diainber 
in Ihe. one-chambered Legislatures (doRijrnated the 
Le<jfislcitive Assemblies) will unless sooner dissolved have 
a life of five years (Sees. tUl, fJl). 

Disregarding difTerencps in detail tin? rejiresenla- 
tiv<^s for the general and spoeia.1 cotistilueiieies and of 
women are to he elerded )»y territorial constilneneies. 
'JMie Table of Seats annexed to the Fifth Schedule of 
the Act, given below, will give an idea of the eompo.sition 
of these Legislatures in tlie .se.veral rrovinces. 

The method by which representatives of the 
Scheduled Castes are to be returned by the general 
(ronstituencies is to reejuire the members of the castes 
in the constituoiicieri to eleirt four members of theii* own 
cast<'.s for each seat reserved, at a primary election, 
tlic general constituencies’ selection of representatives 
being confined to these. This will iioti jireelude a 
member of any such caste from standing for an 
unreserv^cd seat, in tlie absenc*e of specific provisirm in 
that behalf made in respect of any jjarticular Frovinee. 
Spi'cial provisions have been made, for filling tin* seats 
allotted for Teprt*S(;iitaiiori of ILickward Areas ajid 
Tribes. CoiniiieTCe, Industry, the Mining ami Planting, 
Sind the Landholding interests, the Universities and 
Labour, in the Legislative Assemblies of tlie 
Provinces. In Bihar, the Indian Christian seat 
in the Assdiiiibly is also dealt wdtli in a similar manner. 
Tn the Province of Boinl»av, seats have been res(*rved 
for representatives of the Marathas in the general 
constituencies in a similar nianiier to the s(*a.ts rescrvefl 
for the Scheduled Castes. 

c, HO i) 
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The sjieciul responsibilities of the Uoveniors in the 
Proviuees are concerned with 

(^ 1 !) The prevention of grave; menace to the peai*e 
or traiuiuillity of the Province or any 
part thereof. 

(h) Safeguarding of the legitimate intiTcsts of 
the minorities. 

(/•) Sei uring to persons who are. or have been 
members of the public ser\ices rights 
guaranteed to tliem by or under the Act 
and safeguarding their legitinnite interests. 

(d) iSecuring in tin; vSphere of executive action 

tlie powers which arc reserved in the 
Governor^ diserretion in llie legislative 
sphere. 

(e) Securing the peace and good gov<;riimeiit of 

arca.s declared to be partially excludeil 
areas under the Act. 

(/) The protection of the rights of Indian States 
and the rights and dignity of the JKulers 
t li<»rcof. 

(//) Scjiuring tlie execution of orders and direc¬ 
tions lawfully issu<;d by the Governor- 
(jeneral in his discretion under the Act 
(Sec. 52). 

Very extensive discretionary 2 >ov\ers are further 
reserved to the Governors by See. 57 to di;al with crimes 
of violence aimed at overthrowing the Government, and 
atteinj)ts, pre 2 )aratiun and conspiracies to that end. 

In these reserved matters, the (jlovernor is to act 
according to liis discretioii and individual judgment, 
but subject thereto, i^the administration is intended to 
l)e (rarried on by Ministers resjionsible to tbe Legislature. 
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As in the Centre, the Ministers, where the Legislature is isni— 
two-ehaiTihcretl, liav'’e the right to address but not vote 
in tl\e. Chamber tt> which they have not been elected 
as representatives. The Advocate-General for the 
Province has a similar right to address hut not to \ ote iu 
tlie FIousc or Houses (See. (il). 

The powers of assenting u>. retunumr for taivcmors 

., . . ...... . I’nwers ill 

nsdnsuleration, reserving and vetoing legislation remain relation to 
as under the repi*a.l(‘d Act (Secs. 75 -70). The 
Governor can pass a measure not a.(!cepted by tho 
liegislature as a “Governor's Act'* in eirciimstanees 
similar to those in which the (iovernor-FJeiieral can 
pass a “Governor-General’s Act'* (.Sec. 90). He can. 
as formerly, jwliib'it the discu.sshm in the Lofrislatiire 
of any measure iu the interest of public peace and 
tranquillity (.Sec. 86), In addition the A(ft authorises 
the Governor to issue Ordinances to meet emergencies, 
as also when the Legislature is in recess, in lilv<* manner 
as the Governor-General (.Secs. 88—89). He has 
also the like yiow’cr to arrange for joint sittings of the 
Ch.imbcrs, w here tlio TiCgisIature i.s bicameral (Sec. 74). 

J^rovision has been made for the Governor-G«Tieral 

case 01 failure 

■or a Governor, as the case may he, to assumtr b}' of the Consti- 
jiroclaniatioii personiil control of tin* ]) 0 \vers and func- Machinery in 
tioiis ot government in the event of a failure of the. 
constitutional machin<?ry in his Government (Secs, -j.^ Prorinciw. 
.ainl 93). 

The Act has ap|)ortione(l subjects for legislation 
between the Federal and the Provincial L(*gislaf ures purposes ot 
by providing for an e.vciusively “Federal Legi.slative '^Tt^veen^th** 
List ”, an excliisivelv “ Provincial Legislative List", 
and a third List of subjects in respetit of wliicli tliey cinl Oov^ni- 
.are to Inivo concurrent jurisdiction and hence called * 
the “Concurrent Legislative List” (Sec. 100). But 
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power is revServoAl tt» the Fwlenil liegislaluve, niter 
a pTorlniuatioii of enn^rgency hy tin' (lOvmior-GencMal. 
To legislate for any Pi-«>vmC'e in niiit.ters belonging ti> it 
(S<‘r. 102). Two or )urin‘ rrovin(‘os may also mutually 
eouseiit by resolutions jisismh] by their Legishitures tbal 
IVnvineiiil matlers of eonmion interest be dealt witli by 
Federal legislation (i^er. 103). In r<?spect of any 
matter not falling Avitliin any of Mn* Lists, the Oovernor- 
tJeueral is (‘Ujpowered by notifieation to autliorise 
either the Federal or the Pnwinrial liOgislatiiro to deal 
with it (See. 101). See. H>7 prf>vides when, in the 
rvi-nt of inrfinsistent legislation having be(‘n tmact<‘d, 
the Federal i>?' the Lr.'rai law. as tin? ease may be. is to 
Tnevaii. 

<V‘rtjiiri an-as, e.allevi respectively tin* '* excluded ’ 
an , ■' partially exrliided ' areas, are plaeed outside tin- 
seope. of Federal and Provincial h*gisIation. Sneli 
an as may be extended or reduced and their )w)undarirs. 
ahered in like manner as tin* boundaries of .Proviiie,e-. 
namely, by Order.s in t.Vameil I'^ecs. ^>1 and 200). The 
Oovernor of the Province witliin wbicli any such areas 
is included is aulboris<^l, subject to approval by the 
(hiverriordGeneral and subjeei also to disallowance by 
the (Vown. to jnake regulation.s for these areas or 
extend to any .such area Acts passed by the Federal or 
flic Provincial Legislature by public* notification, subject 
to .su«*Ii exceptions and iinMlifications as he may deenr 
tit (See. f»2b 

Areas to la* administered by the (lovenior-Cloiier.nl 
through the (’liitd (Jominissioners eompri.se British 
Bioluehistan, Delhi, Ajmer-Merw*ara, Ooorg, the Anda¬ 
man and Nicobar Islands, and tlie area known as Pantir 
Piplnda. .Aden has eeasc^d to be a part of India under 
the Act.. The J..<nrislative f-oiineil r»f Coorg has l)een 
provisionally retained in the .Act. As regards British 
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BalurliLstiin (to wliicrh the? authority of tin* 

Fedonition rxtends sis it cloos to othifr Oliief Coininis- 
ftioiuTs Proviiicos) jind \]\\* Atidaiu»i\ iind Nk*ol>ar 
Islsiuds, tJif (Jovcruor-driioriil uisiv. snhjeft to dis- 
sillowsiiu'o liv tb(? (.’row 11 , iiiako rcffiihitioiis for tlioin 
acconlin^ to his disrriiliou and hy roi^nlation ropesil or 
amend any Ac*t of tlie Federal L*‘<];islsitnre which For 
the t line lieinjij may he. :i])p1icah](» 1 o 1 hem (Secs. 01 — 07). 

The Act makes detiniri* proYisi«>ns for aipportion - 
ment of Tev<*nues hetween the Federatkm on the. 
one hand iind llie Feileral I’nits on the otlicr (Secs, 
loti 147). A eJn\nj>e apparently consispnnitial upon 
the. aiitonomisation of the I'nits is the jirovision in 
Sec. I7<» of tlie Act. accorilinir to whiidi, inslejid 
of the Secrefsiry of Slate in (oiiiuil n*presenfinjf the 
riovernment in all suits hy or aiiainst it, the* Federation 
and the Provineial (ioverniih'iits are to sue and he sued 
ill their respective iiamo.s; and tlie section further lays 
down that, snbieet to any ])rovisions which may he 
made Viy the Fedevvxl or (he Provincial T*<‘«/islat.ure.s, 
they may sue or he sued in relation to their respective 
affairs in like cases as formerly the Keeretary of l^tate 
in (’ouneil iniglit have su<*d or been sued in roiiHs.* 

As already stat<'d. so far as concerns Bririsli India, 
the Federal Court will come into existence ami bejjiii 
fum^tioning from before tlie institution of the Federation 
(Sec. .‘IIS). Its jurisdiction after the estahlishiiient of the 
Federation, as an original Court., will ^teiid to disputes 
between any of the parties, namely, the Federation, 
any of the Provinces or any of the Federated States,* 
if aiid 111 so far us such disputes should involve any 


• For Iho lii'v ns it stnoU liofim’ the Af:t, of Sl^tlv v. 

Moment. L. K. 40, I. A. 4S; F. L. 11. 40 Cal. hoi (1012), 
aiifl p|i. s:i, liM ante. (M. <3hi»w. Tii,s<ins J^aw Lwtures (tOIS) on 
<^omparative Aciinini‘*tnitivo I.ia\v, pfi. 330-3103. 
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qiuistioii.^ \\ hotJier of law or fail, on wliicli the (‘.Kisteiicc 
or extont of a legal right rlepeiKls; provided tliat snuli 
jiirisdietion shall not exO*ud io {a) a dispiife to wliieh a 
State is a party unless lids should (/) concern the 
interpretation of tlie Act nr an Order in (VninciLinade 
tlierenndcr or the extent, of the legislative or executive 
anthoritv vested in the Kederatiun 1 a' virtue of tlie 
Jnstrnineiit of Aeee.ssion of that State: or (//) a.rises 
under an agreement made under tin* Act in,n*lation to 
the adinlinstriiti<in in that State of a law of tln» Federal 
Legislature, or otlierwise concerns some matter witli 
respect to which the Federal Legislahire lias ])0\\«'r to 
make laws for that State, orf//7) arises under an agree¬ 
ment made after the esiahlishmeut of the Eederation 
with tlu' aj)iiroval of His Majesty'.s representative for 
the exereise of the* fiinet/iotiH of tie* (Vowit in its relations 
witli Indian States, hetweeu that fStale and the 
Federation or a Province, Leing an agreement whieh 
(rxpressly jnovides that the said jurisdiction shall 
extend to such a dispute; itsliall lud extend also to 
(h) a dispute arising under any agreement which 
exjnessly provides that the saiil juri.sdietion shall not 
extend to sncli a dispute. The F(*deral Court in the 
e\'<*rci.se of its original jurisdiction is not to pronmince 
any hut a declaratory jud.giiieiit (Sec. 2011. 

v/Tl.e Act empowers the Fe.d<*ral t'oiirt also to 
eiirertain appeals from iudgnient.s, decrees and final 
orders of any High (/Oiirt of British India if such High 
Oourt certities that the case involves a substantial 
(jnestioii of law as to the a])j)lication or inteipretation 
of the Oover?mieiit of India .Act or any Ordiu* in (V)uncii 
tliertMinder, and the duty is iinpo.sed on everx* High 
Court to e.o?isider in every t^ase whether or not any 
such (juestion is involv«sl and of its own motion to 
give or withhold a cervifi<*at.e ac<^ordiiigIy. The partitas 
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Tiisjy also aj)p(*al on any L’rouml on wliich they, could 
liavo previously appoalcfl without special h'ave to the 
Privy Council and with the I<‘ave of tlic Federal Court 
on any other ground (Seer. 205). This section finally 
hara direct a])pea.1s in these easels from the High Courtsj 
to the Frivy Council with or without S 2 >ecial lea ve. 

Tlie Federal Legislature, it is further laid down in 
Sec. 206, may provide that in civil cases, as may be 
specified in its Acts, appeal shall lie to the Federal/.«our1 
from a judginoiit. decree or final order of a Tligli Court 
in British without any such certifieatc as afore¬ 

said provided that ‘(^) the amount or value of the 
subjcc't-matter in dispute is not less than ILs. 50.000 <>i 
such other sum not less than Its. 15,00(». as may be 
specified, in the Court of first instancT and at the time 
of appealing, or tlie judgnnnit, dt?cr(‘e or final order 
involves directly or invlirectly some claim or qiu^stion 
respecting property of like amount or value: or 
(6) the Federal Court gives sj»ccial leave to am»eal. The 
Foderai IjCgisiature may, in the event of passing sufli 
an Act, with the previous sanction of the Governor- 
(leneral, legislate als<.i for the abolition in whole or in 
part direct sippeals in civil <*asc? from tlu^ High Courts 
to tlie Privy Council. 

An appeal shall be under 8ec. 207 to tlie Federal 
Cou r^fao m^ Higli Court in a Federated State on the 
ground that a rjuestiou has been wrongly decided 
^a) coueerni^ the iiiteypretation of the Act or an Order 
in CouncillliereuiLder or the extent ol the legislative or 
executive authority vested in the Federation by virtue of 
the Instrument of Accession t>f that State, or (6) adsinjg 
under an.fligrcenient mad(^ under the Act in relatipii to 
the administration in the State of a law of the Federal 
Legislature. Such appeal shall bo by w'ay of sjiecial 
case, stated for the opinion of the Federal (k>urt or 
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CHAPTLR (rallt'd fcir by if. The decisions of tlic Fc<l.rial Cciiirt 
^/ivcii in tlio t*xcrcis(» of its original jurisdiction iu any 
dis])utc, which concortis tlic iiitcrprctation of thct Act 
or an Order in Council tlicrciiud<*r or the extent of the 
Icuislafivo and executive authority vested in the 
Fcdera!.i«»n ])y virtu** of the Instmnient of Accession 
of any State or arises under any agreeraont ina.de 
un*lcr the Act in relation to tin* administration in any 
St.ak* of w law \\w 'Fedeval fje^isVaVnre 

without leave, to the Privy Council. In (^thcr 
c.as(*s, leave of the Federal (‘oiirt (ir the Privy (’oiineil 
will be necessary (S**e. 208). 

.All authorities, civil aiul jndn-ial. throuj^hoiLt the 
Fe*h*rati<in are re*jiiin**l tn aef in aii! of tin* Fe*!*‘ral 
Court |S**e. 2H>). and t]ic law d«M*ian*il by tin* Fi*cb*r{i) 
CoiirA an*l by any jud<;nu*nt of tin* Privy C«Mincil i*. 
so far as applicable, bindinu' aiitlnirify on all (’oiirts in 
British India, ami so far as respects the application and 
interpretation of the Act ami t>rd*‘r< in CoimeiJ tliere- 
iimh’r or any matter with resp****t to which tin.* Federal 
Legislature lias pow^«?r to inak** laws in n'iafion to tin* 
^tate. biudina authority in tin- Federal State (See. 212). 

Finally by 213. tin* Cov**nior (Jeneral i.s .^iveii 
constitutional authority 1*» I ah*.* tin* opinion of thc^ 
Federal Court on questions of public importance^ such 
0})inion b**iiij/ required 1o be dt*liver<*d in caien r’ourt. a 
non-<'<ineurrin»x jiidjro not b**in«r ]>reelinled from deliver¬ 
ing his dissentiiic opinior^ 

Judges of the Ft^deral (-ourt an? to be appointed 
from p**rsons possessing' speeitied qualifications by 
Royal Warrant amJ will hold office until they attain 
the a^e of 65 years. But they may resign earlier and 
may be removed bv Royal Warrant on the grouiul 
of misbehaviour or infirmity of mind or IxmIv iip<»n 
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a report n‘ceivc(l from IIm* JiiilRriul (Viminitto* of the 1S02 
Privy Oouneil reeoinmf.rulifi.ix such nunoviil (Sec. L*00). 

7'he ITi^fh (courts in l>rilish liulhi, dojilt with under Tin* iriL^h 
the new Act, include. Ij«*si(h‘s the Charicred Ili^rh Courts, * 
tlie (liicf Court in Oiulh, the Jiidici.'d Coinmissiouer's 
(‘ourts in t!i(' NorthAVest Frontier l*rovince und in 
Sind : and any other (^ourt- may he conslitutetl into a 
Ilijjrh (’onrt for the purpose of tlie Act hy (Irder in 
(V>iincil. The r('<|uircim‘jd in the old Act that (•eiTain 
af)|>ointnients or ^iven perctuda^ies thereof should be 
filled from spc*cifi(‘d cate«rori«*< of onalilied persons is 
alm»iriited. ami tin* tenure of appointment is made 
the satne as in tlie ease t>f the FtMleral piil;^e.N save in 
resp(‘ct <if tlie a.LH* of retinmient which for Ili.srh Court 
jiid^^os is fixed at Od y<*ars (»Secs. 219, 22t>). 


The jirovisions in the Ael hearing: on the. .Services 
are not entirely m*w, for, as previously stated, the 
Act of 1919 Jiad alr(‘ady se(*ured for hohlers of offices 
under the (Jovenirnent of India a rjiiasi-le;j[id t<*niire, 
and certain plcdues of sorurity iziven in it were* latm- 
implemented upon the results of the recommendations 
of tlie Le,e (Vmimissiun iippointed for that pnrpo.se. 
Part X of tlie Act amplifies and coditios the provisions 
as to both tlie Defenec and the Civil Services, in partic¬ 
ular laying down the maniier and the princijdes 
ac<*ording to which n^cniitments to the various services 
are to be made. The new Act makes provisions for tlie 
estiiblishmeiit of Public Service (^ommis.sions. one for the 
Federation and others to function in tlic* Provinces. 
The machinery of tin* Public Service (Commission 
is expected to secun* jnst trcatimnit for Coveminont 
employees without jirejudice to the juihlic interest. 


J*llli|ir Sim-. 
vire (inm- 

IJItSHlOllS. 

So^tioiinl 
i-lairnft tu 
“ii.itos ill tin 

iiM-ittri. 


A feature iu thi.s Service ('ode wliieh calls for 
notice is the statutorv Teeojtnition givfui to the (daims 
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of vlitlrriMit sfoijoiis of tlio ludiiin Public to Iciritiniiitc 
sliaros 11 ) tlio a}>poiutIll^nt^• under Ciov»*rnniont and 
claims c\'en t(» j>rcfprontial consideration bv rc^ison of 
past associatioji of members of particular communities 
wiili particular l)ranc]ies of tlic SfTviro, e.g., of Anglo- 
Indians in relation to the Kailwav. Custfuns, Postal 
and Telegraph Services (Sec. 242). 


Oj.-irter of 
riynt'? "t iln* 
<'ivil »»ni- 
plovees iiniJpr 
f!ie <!ovprn- 
nfient. 


As regards persons in the Civil Si»rvices under the 
(.'r*)wii in India. Se(\ 240, which is given below, provides 
wliat constitutes their (rliarfor of rigdits : 

■Sec. 2-i(t (I) Kxee]»t as exprp'i.sly ]»rovided bv 

this Act every person who is i\ intMuber of w Civil S»erviee 
ol the Crown in Jjidia or holds a civil post unrler the 
(.’rown in Jndia, holds ollice ilurinij Jlis Majesty*s 
jileasuK*. 


(2) No such persfMi as afores;iid shall be disniisM*d 
from the sei>ice of His Majesty by any authority 
sultordinate to that liy wtiieli he was appointed. 


(f*5) No sneb person as aforesaid shall be dismissed 
or reduced in rank until he has been given a reasonable 
opportunity of showing cause against the action 
proptised to be taken in regard to him : 


l*rovided that tin? .sub-section shall not apply 

{a] When a person is dismissed or reduced in 
rank on the ground of conduct which lias 
led to his conviction on a erJminal charge; 
or 


(b) Where an authority to dismiss a per.'«ou or 
n‘diice him in rank is .satisfied that for 
some reason to be recorded by that 
authority in writing, it is not reasonably 
practicable to give to that person an 
opportiiuity of showing caus<*. 
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(-J) X<»t\vitlistiindiug that a pciiioii holding a civil iiiyr*. 
])Ost under the Crown liolds office during His Majcsty\s 
pleasure, any contract under which a person not being 
a member of a Civil Service of the Crown in India is 
appointol under the Act to lioUi such a post, may, if 
the Governor-General, nr, as the case may be, the 
Governor de(‘ms it necessary in c»rf]er to secure the 
services of a person Jiaving spechil qualifications, 
j)rovide for the payment to liini of compensation if 
before the expiration of an agreed period that post is 
abolished or lie is, for reasons not connected with any 
iniscoudiH-t on his part, required to vacate tlie post. 

Holders of jiosts, reserved for tilling l>v appoiiit- 
nicnts made by the (Secretary of State (designated 
Reserved Posts as to which we Sec. ‘JiG), htive the 
following further rights: 

Sec. 218. (1) If any person a]>puiuted to a civil 
service or a civil post bj' the Secretary of State is 
aggrieved by an order affecting the (XJiiditions of his 
service and on due ajjplication tc> tlic person by wliom 
the order w’as made does not receive the redress to 
which he considers himself entitled, he may, without 
i:»rejudice to any other mode of obtaining redres.s, 
complain, if he is serving in connection with the affairs 
of the Federation, to the Governor-General, and, if 
he is serving in coimection with the affairs of a Province, 
to the Governor of the Province, and the Governor- 
General or Goveruor, as the case may be, shall examine 
into the complaint and cause such action to be taken 
thereon as appears to him exercising his individual 
judgment to be just and equitable. 

(2) No order which piiiiislios or formally censures 
any such person fis aforesaid, or affects adversely liis 
emoluments or rights in re-spect of pension or decides 
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adversely to him the subject-matter of any memorial 
shall be made, except, if he is scuviiig in coimection 
with tlie alfaii's of the Federation, by the Governor- 
(Jeiieral. exercising his individual judgment, or, if he 
is serving in coiiuectitm with tlie alTairs of a Province, 
by the Governor of that Provi?ice, exercising Ins 
individual judgment. 

(M) .\ny ]»er.st)ii appointed to a. civil service or a 
civil ])Osl by the Seeretji^ry of Stati: may a|)])oal to the 
SecTctar}’ of State against any ord(T made by any 
autliority in India which punishes or formally censures 
him, or alt(Ts or interprets to his disadvantage any 
rule by whicli his (ronditions of service are regulatiid. 

( I) Any sums ordt‘rt»d to be paid out of ilic revenues 
of the Federation i»r a Proviiice to or in r(\spt?ct of any 
sucli person as aforesaid on an appeal made under tliis 
section sludl be <?!iarged on these revenues. 

See, 2P). (I) If by reason of anything done under 
this Act the condition of service of any iierson appointed 
to a civil service ot civil post by the Secretary of State 
lias been adversely affected, or for any othcT reason 
it appears to the Se(*retarv of State that coinpeiisation 
ought to b(? granted to, or in respect of, any sucli person, 
he or Ins rei)rcsentatives shall be entitled to receive 
from the revenues of the Fedoratioii, or if tlie S(»(Tetary 
of State so directs, from the revenues of a Pro\ ince, 
such compensation as the Secretary of State may 
consider just and equitable. 

(2) Any sum payable under this section from the 
revenues of the Federation or the revenues of a Province 
shall be charged on the revenues of the Federation or, 
as the case may be, that Province. 

(3) For the avoidance of doubt, it is hereby 
declared that the foregoing provisions of this section 
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in no w»y prohihir cxiMMulitnro l»v tlio (governor- isiij— 
<i«‘n<Mal. or, ns tin* »*asi‘ inny lie. the Govenuir, from the 
revenues of tin* Vetlcrafioii or a IVovinee liy wny of 
eornpensation to persons who fire servinjz or have 
served His .Mjijesty in India in eases to whieli these 
provisions do not apply. 

The Service Code in Part X of the Aet is intended The lUsopvo 

not only to secure to (JovernTUenl employees fair treat- 

inent lull also to safe<:uanl them from heini; suliieetod to ILiilwiiy 

‘ Aethontv, 

])artisan ixilithail iiillneuees which popular irovernment Hill I the 
newdy introducinl shows a tendency to hrin^ in its 
train. The Act attaches eijual iinjiortanee 1o keeping 
free from similar influences two in.stitutions, namely, in relation 
tlie IJcrserve Think of India which has been already 
estahlislied hy Indian enactment and the PeJeral 
Pailway Anthority whieli is constituted hv tin*. Act 
itself. Tlioujzh the Fedf?ral Ijeoislature is to continue 
to (‘xerciso general control over railwjiv pfilicy, the 
Federal llailvvay .Vnthority (ainl nut a ilepartment of 
the Federal .\dministratioii it.self) will sui»ervise and 
control the working of the liailways. 

With regard to the Iteserve Ihuik, See. 152 
re.serves the following as function.s whieli the (lovernor- 
<Ieneral shall exercise in his discretion, namely, 

{a) the appointment and removal from office of 
the Governor ami Depiitv Governors of 
the Keserve Hank of India, the approval 
of their salaries and alJowjinces, and the 
fixing of their terms of office ; 

(6) the appointment of an officiating Governor 
or Deputy Governor of tlie Bank ; 

(c) the supersession of tlie Central Board of the 

Bank and any action consequent thereon ; 
and 

(d) the liquidation of the Bank. 
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and Proceed¬ 
ings of Cover- 
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sad Cover- 

HOPS. 


ilesides, umlc^r Sec*, lo:^, no bill or rtincndment 
wiik-li allVcts the (-.oiiiage or vurnmvy of the FcHltsration 
or the (Hiustitution or functions of tlie Reserve 
liaiik of India shall be introduc^ed into or moved in 
either Clian\her of the Federal liejfislature without 
tlie jirevious siiiictiou of the Oovc^rnor-fTlcneral in his 
discivticjn. 

!n the; same way, no bill or amc?iidincnt inahing 
])rovision for regulating the; rates or fares to be 
chargcid on any railway shall be intro*liic(Ml or jnoved 
in either CJiainbcr of the F(.*deral Legislature except 
on the reeoimnendation of the (Tovernor-Gencral 
(Sec. 192). 

r- Of special iritc;r<;st to stiahnits of the history of 
constitutional law is the provision of Sec. 300 of the 
Act that neither the Governor-General nor tlie Gover nor 
of a Frovince shall be subject to ajiy proceeding in a 
tJourt of India whethc;r in a persona) ca[)acity or other¬ 
wise in respeest of anything done or omitted to be done 
by any of them during his term of office. Tliis section 
not only supersedes the unhappy accumulation of 
vestigial survivals of fragmentary statutory enactments 
ilating from the 18th century downwards whicli got 
codified and embodied in Secs. 110 and 111 of the Act of 
1919 ljut also removes, so far as concjerns India, the 
conflicting views ujion the legal responsibility of these 
authorities wlii<di have been suggested by Tafidt/ v. 
Wcs/morehiml (1792) 27 St. Tr. 1246, 12G0 and Hill v. 
Bi(j(/e (1841) 3 M. P. 0. 465, 480, amongst other 
decisions.* 


* For tlio law hr it mOmkI proviouHly and its uiiocrtainties, seo 
(«ho 3 C, Tagore Law Tjpctiircs (PUS) oit Comparative Administrative 
Law, pp. ;J44-n.W. 
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'Fhc. (Icninmi for iiidiisiou in ihf? Ari of a “ liill <>f 1802 
Siibjocts’ Hifrlits " did not fiiid favour with rarJiaiuent. 

Tlie only provisions .savi>iirin^ of it are those whieli “ Subjens’ 
provide tliat no subj<'(*t of the Crown domiciled in 
British India is to l»e. emisidered ineligible for ollicre . 

under it or be prohibited from carrying on any trade, tioiLs’*. 
business or profession in India on the ground (»f religion, 
phnie of birth, des<-(‘ut «»r eolour (Sec. 21)S) ; and that 
no person shall be deprive<i of property witJiout the 
authority of law, and in the ease of compulsorv aci|uisi- 
tioii of land for ])ublie purposes without ])ayrjieiit of 
eonipeiisation, provision I'oi: which must lie made, in the 
law authorising such ac((uisition, and, fiirtlier, tlnit no 
bill or amendment making provisions for the transfer t.o 
public ownership of any land or for tlie extinguislimeiit 
or moditication of the rigiits of juivate persons tl'cnun, 
including rights or privileges in resjieotof land revenue, 
is to be introduced or moved in either the (^mtral or a 
Provincial Legislature without the previous sanction 
of the Governor-General or tin* Governor as the. case 
may be (Sec. 290). Si>ecial note should be taken, in 
connection with these provisions, of tlios«» of Part V, 

Oh. TIT of the. -Vet (»Sees. 111—118, 12o), which, 
broadly speaking, .are aiiiieil against diserirniiiaiions 
in favour of British lialian subjects adversely affecting 
British subjects domiciled in the Uniteil Kijigdtuu and 
Burma, and coiupaiiies incor]M»rated in those (countries, 
so long as there may be no like discriminations ]llad€^ 
in those countries adversely uiTectiug British Indians ; 
against ships and aircrafts registercHl in the L-nited 
Kingdom btnng subjected to similar discriminatory 
treatment in the absence^ of like justifying causes ; 
against medical rjiudiJlegations approved in tlie (’niled 
Kingdom not rec^eiviug <Mpial recognition in India iji 
the absenee. of like treatment in that Kingdom of holders 
r, HO If) 
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A(lvLst*r, and the Province will have an Advoealo- 
lloneral who will have the power, without right to vote, 
to address the Chaiiibcirs. It will thus be seen that the 
Constitution of Burma combines features taken aiul 
ada])ted from those of the Provincial and the Central 
(loverninents of India, baning such, of course, as are 
eoncerned with the Federation of the iStates and the 
Provinces. It follows that tiie constitution of Burma 
has no jdace for a Federal Court. The Burma High 
Court has been reconstituted on lines closely analogous 
to those of the Indian High Courts. The cdianges 
introduced in the powers and functions of the High 
(.’ourts of India and Burma will be (considered m 
appropriate contexts in Chapters XI and XII. The 
*' subjects* rights '* and safeguards against discrimina¬ 
tion ** in the Burma Act eorresi>ond closely to those in 
the India Act, as do ii variety of other matters which 
do not call for specific notice in this place. 



CHAPTER VII.' ‘ 


Latkr HrsTORV : T»rK Puesiokncv Town* Systkm. 

The Pn^sUlenoy Town sydtem—^Duration of the Suf>rorae Court at 
Calrutta—^Inconvcniorires of the double system- - Extension i»f 
CriminMl juriacliethin -Of the Admiralty jurisdiction- Oo-ol 
Deliveries—Jurisdiction extended over the Province; of Henares 
—Madnifl and Bombay-—^R-ccrordeis' Coiirt-s estii-hlished in 
1797—SopTeme Court at Afadras—SupriMuo Court at Bombay - 
IlisaensioTifl at Bora bay—Inferior judicial authorities—Courts 
of Bequests—Small Cause Courts—Justifies of the Peace— 
Control of the iSiipreme Court over tlietii—^iAppuiiitnient 
of .liistices of the Peace—Their durisdietiou and Powers— 
Presidency Town Magistrates--Coroners—Rival judicinl insti 
tutions—Tendency to amalgamation-Conclusion. 

To pass on now to the Jiistc yv of the judicial instit ntiuns 
est ablished in Intliti itrevions ip the int rodiietiou of t lie 
High ('Jqiirts, of tl iesc institutions several had b een 
established bv the Crown and Parliament before the 
acqui.sitioii of territorial sovereign powerOthers 
were at a later perioii substituted for them by 
the same* authority. Although the later Courts so 
establiahfid.Juid some jurisdiction iu the Provinces, 
yet they were o riginally intended for th e benefit of 
t he Company's factories, and subsequently for th e 
P residency Towns, and their reten tion served to main - 
ta in the se na ration between the Presidency Towns and 
t he Mofiissil . Notwithstanding their partial jurisdic¬ 
tion in the Mofussil, it is convenient to collect these 
institutions under the head of the Presidency Town 
system, including all which were established by the 
Crown or Parliament, and which w ere not vested 
wi th o r did not exenrise a general iurlsdieti»»^ ^ the 
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Duration of 
the Siiprcinc 
Court at 
Calcutta. 




Incoiivonicn- 
oes of the 
double 
system. 


Foromost amongst these institutions eaine the 
Su preme Court at (Calcu tta, whiclj, as it was Inuilly 
cstabli.si ied under tlie Aet of 17 8]. continued to exist 
for a period o f up wards of eight y years and wiv»,l)residcd 
over sews of (*niineiit Judges. ^Tn 1861 an 

Act* was passed which^le(l^ iii tl ie n ext year to, the 
ab olition of a tribupal. vvliieli began in discredit and 
witli general reprobation, luit finally obtained a lasting 
hold on tlie respiH-t and confidence alike of ^'atives 
and Europeans. I-nder the Act of 18 61, Roval (Ib arters 
we re issued establLsliing tlie. existing lliLdi Courts._a nd 
from the date of the new Courts coniing into existen ce, 
viz., in JulyJ^8G2, the Supreme Coi i^ceased to (ix ist. 

The history of the Court in Calcutta in the inter¬ 
mediate space of time was not marked by any of the 
dissensions and viohuit contests which i)recc‘ded that 
])oriod. But, nevertheless, many inc onvenie nces 
re mained and wore inseparable from tlie double ? system 
o f judicial administration which prevailed . The- 
(^om pany's Courts had no jurisdi c tion for a long tim e» 
civ il or criminal, over British-born subjects. Tlie 
C rown (Joiirts could harass but could not control th e 
Courts of th<* (Vjmpanv with which tlu^y had occasion ally 
c oncuTTcnt jurisdicti on, and had but little aiitliority 
^over the general course of justice. Th ere wa.^ 
(lii ef Justice Sir C. (Irey pointed out,t an utter wan t 
of connection b^twenu f.ho ftupTomM rimLpt. tl.u, 
r roviucial Courts and tlie two sorts of kyal proces s 
.w hich were employed in them . And tlie exercise of 
the powe rs of the one system was vic\ved wi th jealousy 
by those who were connected with the other ; every 
Court in India briing further liable to be perplexed by 


•24 & 2r> Viet., c. 104. 

t8ir C. E. Grey’s Minute, p. 1J54. 
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the obliiratioii whicli nKire or loss was iiiiposod n]>OTi all 1781—1S72, 
of administorinfj; throe or four ililferent sorts of law to 
as many classes of j)orson'<. Novorllieloss the two 
systems WTre maintained ; aml^tlic juris<lietion of the 
•Supremo Court was from time 1o lime oxtoiulod by 
various Acts of Parliament to which reference will now 
l)e made. 

With regard to crimi nal jurisdiction, an A ct* of 
Piirl iamont was passed in the elTeet of which \vas 
to vest^ th e Supreme (^oiirt wit ii jurisd iction to try all 
criiiiin al offences connnitted by anv of ITis ^lajest v 's 
subject s in the territories of any Native P rince or State., 
or ajj[ainst tlieir |> er.sons or prop erties. <)rthe persons or 
properties of any of tlnnr subjects or j)eopl»\ in the 
same manner as if the same had lieen committed within 
the territories directly subject to the British CJovernment 
in India. Two V(»ars later an otherf Act of 
w^ as p a ssed , whereby all servants the East Ind ia I 
Co mpany ai)*! ail lli s jLajestv's subjects re si tleiit _i n '■ 

India were iiiadc subject 1o the Courts of Over- and \ 

T erminer and Gao l De livery for all criminal offenc es j 
c ommitted in any part of Asia. Afric a, and Amer ica, * 
beyond tlic Ca}»e of Good Hope and the •Strait.s of 
Mai^ellan, witl pii the limits o f the (/oinp anv's .Ifado. 

By the same AetJ juri sdiction, ninH civ iLas 
crim inab nraa piven to the Gove r nor's Cou ncil 
Mayor's Court at Madras ove r all British subjec ts 
residing in the territories of tln^ E«aat India Company on 
the Coast of Coromandel, or in any other jiart of the 
Cariiatie or in the Northern Circars or within the 
territories of the •Soubah of the Deccan, the Nabob of 
Arcot, or the Kajali of Taiijore. 

♦24 Geo. Ill, I!. 25, s. 44. 

t26 Geo. Ill, c. 57, s. 2S». 

t Section 30. 


KxtenF^ion of 

criminal 

jurisfliction. 
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With rt\i^anl to the A dmiralty j nrisclictiou doubts 
pr ose how far in criminal matters it was limited^b v the 
orj jgiiial (liarter to oflV]i<* * * § es committed ou the coast of 
jBeriffal, Boliar, and Orissa wit hin the ebbing and flowdiig 
[of the sea at high water mark. Xi\ Act of IhirliaTnont* 
accordingly extended the ]>o\ver and authority of the 
Court to tli(? Jiigh seas so as to give a full jurisdiction 
over all offences coinmitttMl thereon to be exercised 

[ according to the laws and customs of the Admiralty of 
England, (^even years laterf the Crown w^as em- 
pow'ered to appoint all or any of the Judges of the 
Supreme Coiu-t at Fort William (or of either of the 
similar Courts at iMa<lras and l^onibay) either alone or 
jointly wdth others to be Commissioners for the trial 
and adjudication of prize causes and other maritime 
questions arising in hvlia. And a further doubt 
having arisen whether the .\diniralty jurisdiction of the 
Courts of Calcutta, IFadras. and Bombay extended to 
any pcnsofis but those wlio were amenable to their 
ordina?*v jurisdiction, it was enacted J that they might 
take cognizance of all crimes pcTi)etrated on tlic high 
seas by any person or persons whatsoever in as full and 
ample a manner as any other Court of Admirjilty 
Jurisdiction establislied by His Majesty's authority in 
any eoloiiy or settlement whatsoever belonging to the 
Crowell of the United Kingdom. 

It was also enacted,§ iti ordm- to prevent any de lay 
of justice or the unnecessary detention of per sons 
charged witli offence s, that all His Majesty's Cgu rts 
e.xe rcisiiig crim inal j urisdiction wdtJiin the three F resi- 
deiicies f)f the Company should, four times at the leas t 

* Geo. Ill. c. 52, s. lotf. 

139 & 44) Geo. Ill, c. 79. 6. 25. 

i 53 Geo. Ill, c. 155, a. 110. 

§ Ibitl, a. 102. 
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( ill every year, hold tJieir scssioQS for the purpose of 
taking cognizance of all matters relating to i)h;as of 
the Crown. 

JSoirie time after thc.-<wla hlLshinent pf the Sup reme 
<A)u rl at (Jaicutta, t he province or district of Benares 
was ceded to the Company and was annextid to t he 
Pr esidenc y ol i^oft \ViU iiinL. Parliainont tliereupon 
enacted that that province as well as all r>ther provinces 
or districts which might thereafter at any time he 
annexed should, with their subordinate factories, be^ 
subject to tlie jurisdiction of tin? Court.* As regards 
the Benares district the .Vet took effect from tlic first; 
of March 1801. 

The powers of the Suproine Court wor<.* thus 
gradually extondod witliiu the limits marked out by 
the Act of 1781. It had five jurisdictions, viz.^ civil 
2 criminal, ^eq uity ,/1 ecclesia.stical, aiidj^a(limr%lty. A ii 
appeal lay to the Privy Coimcil in all suits when the 
amount in dispute was of the value of K.s. 10,000. 

In the Presi denci<!.s of MaJra.s and Bombay the 
exper iment of establishitm a Sup reme wfl° not 

made f or some tini e^; and apparently it was in coiitein- 
phition to abstain altogether from it. 

cfstablislicd ...at 

Afatlras and Bombay in 1753, existed till the A^ear 175)7, 
nearly a quarter of a c entury lo nger than the similar 
trib unal in Calcutt a. Even in that year, when they 
wore abolished. Parliament did not ttstabliah Supre.inp. 
Cour ts in their stea d. Th ey were rcplaced by Recorders’ 
Coiirts.f These consisted of the Mayor. .Aldfin ripn 
and a Recorder, being in fact the old Mayors' Courts, 


17S1—1872. 


.ruristlicrtiuii 
over the 
Province 
of Beiiarc.s. 


Madras and 
Bombay. 


Recorders* 
Courts estab¬ 
lished in 
1797. 


I 


* 39 40 Geo. ITL o. 79. s. HO. 

137 Geo. III. c. 142. 
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LATER HISTORY : 


^"vi7^ with tJuv ad dition o[ a llecordcr to each Courtr who was 
^i jc ap]) oint 0(1 hy tlie CmwIl^■■-■3!hc^^ hail civil, crimina l. 
^ccliiaia?<tkal^and admiralty iuiisdifitinn. Thcv. Tuid 
to try all suits wldoh by authority ol Parliament 
co iiki he tried in tl ie Mayors’ Courts. Their jurisdiction 
exte nded over British subjects resi deTit within, the 
territorie s siihiect to the Government s of 
jMadra^ „ Bombay res]K»etiv el yj o r 
territories of Native Princes in alliance with these 
Governments. 


Supreme 
Court ut 
Madras. 


Supreme 
Court ut 
Bombay. 


Restrictions eorresjiondiug to those imposed l)y 
Piirliaiiient in 1781 on the jurisdiction of the Supreme 
Court of Calcutta Avere made applicable to these 
Kecorders' Courts. 

! The new (joints did not last lonir. That at Madras 
fexi.st(?d for^ |wo >’ears and was then abolished .* a 
Supreme Court beinpr established in its stead. The 
powers ves ted iti the Recorder s Court wer e traiis ferred 
to the n ew S upreme Cou rt, which was also diroeted to 
have the like jurisdiction a.n(l to l)o subject to the sauie 
restrictions as tJjc Supreme; (.'ourt of Judicature at 
Fort William at Bengal. TJii.s ne^ Chart er was grant ed 
in r)ec(nn b;r^ 1801. 

T he Re corder's (joiirt at Boiiibay exi.st.(?d till 1823,. 
when a Supreme (Vnirt of Judiciytinre, wasjpjstj3h in 
its stC^d? uhd was invesU‘d with the same power.? and 
authoritjes as the Supreme Court of Calcutt a, with a 
similarjurwdiction and subject to the same limitations, 
restrictions, and c(»ntror 

The Cliarterf of the Bombay Court appears to 
have been sliglitJy cCffcrenl fttmi^crothw 


* 3» 40 Geo. Ill, c. 79. 

tMorlev’s Digest, p. 20. 
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The Supreme CJourt in that Presidency was proliihitcd 1781—1872. 
from interfering in any laalter coueeming the revc^iiue 
even w'ithin the town of llombay. Natives also were 
exempted (and this provision appears in tlie Madras 
Charter also) from appearing tlicrein, unloRs tJje eireum- 
stances were altogether such that they might have 
been compelled to ajipear in the same nionner in a 
Native Court. In crimes maritime the .lh)nd)av Court's 
jurisdiction was rtistric-ted to sueii persons as would 
liave been amenable to it in its ordinary jurisdiction. 

TLi? c onstitution of the Supreme Court at Bornj Kiv 
was followed shortly afterwards by (lisr)utes betw een 
the Court, and the Local (lover nine! ^ KiTY\ihLr in eh ^ rai^ tiT 
(but on a siiialler scale) to thos«^ which b(|fpje J^7S1 
li ad producid so much cm nmotion in^ Ben gal. JThe 
J udges, (daiining the po wers of tlic Court of Kin g's 
B ench, issued wr its of Habeas Corpa s^ one* br .briiig a 
N ative bov from Poona to Bom bay, and another to 
com pel a paolor to produce a prisoiuT 
a n order of cue of the (. 'oi npany's Juduns. t^Tlie (execu¬ 
tion of the first was resisted by the Magistrate of Poona 
with the sanction of Govt'ruraent, b(fcaus(i the affidavits r- * 
on which it was granted were said to be false, and 
because^ neither Poona, nor the boy detained, nor the 
person detaining were subject to the jurisdiction of the 
Coiirt.^ The other was rcpistod on the ground that the 
Supreme Court liad no pow(?r to discharge persons 
imprisoned under the autliority of a Native Court. 



T he pro ceedings came Ix'forc the Privy Council on I . 
tlie petition of the sole surviving Judge who had issued ! 
the writs. The Pi-ivy Council decided that they had * 


* Tn re Justices of tJie Snprem*^ Covrtj<n Knapp’s Privy Council 
Heporto, Vol. I, p. 1; and sec cose of Moro Hatjonath, Asiatic 
Journal for April 1829, and Mill’s History of India, V'ol. IX, p. 196. 
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^ ln*e!^ jinprpperlj' issued; that t in: >Supreii ie Co urt at 
B oinbav bad no power to issu e a writ of Habea s JOorms 
when flirected either to a person resklcat within 
— tliosf* local limits wherein such Court had a general 
jurTsdiction, or to a person out of such local limits who 
w'.is personally subject to its civil and criniinal juris- 
di(;tion. They also held that the Court had no power 
to issue a writ of Habeas Corpus to the gaoler or officer 
of a Native Court as such officer, tlic Court having no 
power to discharge persons imprisoned under the 
authority of a Native (!?ourt. 

I' T he »Sn])fenie (.'ourts were the chief tribunals whi cli 
I owed their authority exclusively to the Knglish P ariia - 
tmen t and Crown . Th er«* were. how(‘V'or, other judic ial 
autlioritujs, derived from the* same source, which jo iit; 
ex isted I n Indja (some of them not yet al)oli.shed), and 
which were originally i»stn.bliMlinH^ill., tJic 

Conijiany^ had obtained sovereign powe r and when 
i»Vi lely JiM^gvern-lheir . nwn ser vants gnd 
those resident under their immediate prf)tection. 

Co urts o f Uecjucsts, for instance, we re establi shed 
I by tlic Ch art er of 1753. whicli renewed tlie ^f ayors" 
■ Co urts ill the three Presidency Tow ns. They w'cre 
empowered to determine suits w hen the d^sbt, duty, or 
matter in dispute^did not exceed fi\*e pagodas, i.e., 
t\veaty rupees, 1797* their jurisdiction w as 
e xtended, the pecunian^ limit being then fixed at 
eig hty rupees. Two rears later another Actf was 
pflased Adiich frs^vo ^fltf in powers t p the GovernnieiitB o f 
Be ngal aud Madras, under which Commissioners we re 
est ablished for the recove ry o f small debts, and their 
juris diction graduall^*^ ex tended up to 400LBicca rupees. 

• 37 Geo. Ill, e. 142, b. 30. 

139 & 40 Geo. Ill, e. 79, a. 17. 
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I)oubt-.s arose as to tLe pow ers of t b(^J.^alcutta 17S1—1872. 
Comin^sjona's* aiid A<;t. Xll of 1848 was passed better • fc 
^ ^ their jurisdietion . TJie Courts of Itefj ijest.s 

wfT c originally ir»adc subjtKtt to tlu^ order and c ontrol of 
tlie. same nianTior a s the infexior 

Co urts in linalani l are by law subje ct to th(i order an d 
»f the Court of Qiioen's Hcu cb. 


Thes e Courts of Jtec^ucsts were in 18 50 s uporsed edt Small Camse'* 
by the establislimeiit of Small Canse ( .oni t s in tLjij 
r resideacy Towns . Th<* iurisdietion of tliesi 
tribunals was subse(|ueiitly extonded and 
tribunals were also established in the Mofussil. 


new 

siuiilarl 

I 


The ? SDiall Cause C ourts, the I nsolyent Cour ts, anil, 
the A’i ce-Admiralty Comts c ontinue to exist at tlie. > 
prese nt day and will be mo re (*oiivt'iiientlv describ ed j 
w hen the existing judicial system" vialT com e, up for 
consideration. 


The next judieial otticers., who formed part of the JuBticen of 
(-row ii or Farliuinent ary sy.stem introduited into TuilTa 
Av erc the Justices of the Peace. They w ercrT ifst eSab- 
li shed at Madras, Bombay, and Calcutta by the Char ter 
of George 1 in 1726, which appointed the 6overni»r and 
C oimcils of these plaee.s to be Justices oT tTj ^Teae e,[ 
wit h power to hold Quarter Sessio ns. 

This was at a time when the only object was t(» 
intrciduce a puicly English system for the benefit of 
English and other servants of the Company. The 
Keg ulating Act* made the Governor-G cTieral in Connell 
jind Judges of the Supre me Cour t Justices of the Pea ce 
f or the settlement of Fort William and the settlem ents 
and factories subordinati^ thereto. Tlie Governor- 
Goneral and Council w'ere direc?te3 to hold Quarter 


* 13 Geo. in, c. fi3. 8. 38. 
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i fS casions within tlic settlement of Fort William ; such 
Quarter Session.^ to be a Couit of Rec ord. 

» Tlie Sii])ivine Court C’hartor authorized the now 
"Court to coiitrol the Court of Quarter Sessioas an d the 
Jus tiees, cxereLsinu th e sam e .supervising «nd eont .rnl 
over the m as the Cour t of (jjuo cu' s Beneh exorci ses 
ove r the inferior Courts and Magistr ates. It also 
empowered t he Co urt to issue to thoni writs of man^ 
(la mHis, cerliorari. '\iroccilendo. and (^ or. TluiJudgi^s of 
the Court '^rr^iM^od Just iees o f the 

the iuris dicthin 

and authority as Justices of the. 1^oiu; h bi ive 

i^witl^ England by tlie coinnion law jthoreof. 

Originally llie o nly Justices of the Peace in I ndia 
w^ erc tiio Governo rs and (. oui ieils of the three Presi- 
d cncies, an d the Judges of the Calnitta Sup reme Court. 
Subs(M^uently, whe n Supreim^ Courts were estah lished 
jat ■Vradi 'as an d Bom bay, the Judges of those (\> urt 3 
wer e als o made Justices of tJie Peac e for their re.speci ive 
Prcaidendes ; and_ the. Courts were vtsted^ w tlie 
.saim3 authorit y a s the* Calcutia tSuprem e Court over the 
proceedings of the Justices. 

In 1793* tin Act of l^arliarnent empoAvered the 
GoV 0 riior -Generul in Comuul t o appoint Justices of th e 
Peace froi^ tlie^ytenanted servants of the Compa ny 
or otluT British mha!)itants , to a ct within and for t he 
throe 1’residencies and the places thereto subordina te 
respectively by commissions to he issued out of the 
Calcutta SuprCTe (3ourt7on the wan^t of the Governor - 
General in Coun cil. 

Jus tices so aiipointcd were not to sit in any Co urt of 
O yer and Terminer and Gaol Delivery, unless calle d 


* 33 Geo. Ill, c. 52, B. 151. 
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upon by the Judj^e sof the Su pren io Cour t a.ud 1781—1872. 

autliorizod b y order in Council. AIJ i>roceetling.s 
befo ^ Justicuis* o f tlie Peaco were rcmova ble_ .LLV 
certiorari ii^j the ^Cpiirt at. Oyer and Terjiiiuer. 


In 1807t the (j!ovemor.s and Coniu^ ilspf Madras 
a nd Bon)l)«ny wer e authorized to act as Justifies of the 
Peace, for those towns respectively, aruI IfriifJd Quarter 
S essions . TTiej’ wfire also eiupowefecT to issue com- ^ 
missions uiuhir the seals of the (.‘ourts appoifiting 
Br itisli Subj ects to be Jnstiees 4)f lijo Peace in the 
p rovince s. 

In J.832J: the Govcrnni ents ol the three Presidencies 
w ere respfict iv ely cmpowenMl to appo int, in the name of 
th e Kindi's Ma jesty, any persons r(‘sident within the 
territories of the Oompapt", and not bemig^^inijeefs of 
any foreign State, to act wilhin and for the throe 
Presidency Towns respt^ctively as Justices of the 
Peace. 


« 7 


The (Governments of thethrec§ Presidencies, under Their juris- 
the authority of Parliament, (‘iiacted from time to time 
variona regnl}i.ti()n?>i jiiithfirizing and empowering Justices 
of the Pe ace to take cognizauce of and punish certjiin 
oiTeiice s. 

Several Acts|| were p«t.s.s<m 1 by the Imperial Legis- 
la tive Council to reg ulate tlic jurisdiction and powers of 
Justices of the Peace. Their jurisdiction extendeefover 


*47 Geo. Ill, c. 68, 8S. 2 and 4. 
fSee 153rd section of the sarao Act. 
t 2 & 3 Wm. IV, o. 117. 

§Seo Morley*s Administration of Justice, p. .36. 

II See Act IV of 1836. Act T of 1837, Act XXXn of 1838, 
Act IV of 1843, Act VI of 1845, Acts VUl & IX of 1849, and Act 
VII of 1853. 
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llift whole Presidency for wliieli tlicy were appointecL 
The classes siibjecfc to them* were — 

y^(l) All persons wliatevor, whelher British or 
Xati\'e subjricts, in respect of o ffence s committed 
within the limits ol the ordinary jnri^^ the 

Supreme. (Courts. 


^ . (“2) All^Titisli subjects, resident in any psu;t of the 
Pn*sidency, exc.ept that, as regards crimes a nd offen ces 
triable by jiiry, and committed by BritLsh officers 
soldiers at places .more than 120 miles from the soatLof 


Clovernmeiit, they w ere not called t^.> on to in terfere, 
such crimes being cognizable by a ('onrt Martial. 

✓ " (3) All persons who had committed crimes or 
offences at sea. 


^ Lastly. All persons wliatcyer resident witJiout 
the jurisdiction of the Supreme (\>urts and the Coml of 
the Recorder of Prince of Wale s' Island were subje ct 
t o the jurisdi ction of Magis trates and Joint Magi strates 
acting jas just ices of the Peace in certain^ cases. The 
law regulating the appointment and powders of Justices 
of the Peace was subsequently laid dowxnJiy-Act II 
of 1869, and afterwards by the (?ode of Criminal 
Proceclnre. 

Ma.gi.strai.es of Poffee the Presidency Towms were 

first appoint(»d under Act XITl . of 185 6. The Act 

required that they should l)e previously made Justices 
of file Peace ; and gave to each of them all the powc»rs 
and jmisdiction w^hioh arc by Jaw vested in two Justices 
of tlic Peace. 


Both by tlie Code of Criminal Procedure pas.sed in 
18611 prcvioiLsly thereto, European Briti.sL 


Mwley's Administrotion of Jnstico in India, p, 40. 
t Act XXV of 18G1, See. 3U. 








fX)RONKRS. 


161 


subje cta could o nl y be conmiitted o r held to bail, .for 1 7Sl—187S! 
trial by a Justic e of the Pea ce. A Magistrate (not 
b<iing a Justine of tin* Pc'fiee) equld only hear tlm 
eoii iplaiiit, isau e a warrajit. ot jirrest> and hol d him to 
bail with a view to the eoiiij>laint byng, investigatcMl 
b\^ l^eaee. 

The Junctions of a Justine of the Pea.ee jrvein 
t hreefol d tjiuriLnd.j^^ cert ain 

Acts an d Statid es* of pffenc*es by surnmar}' conviction, 

X> without a jury ; investigation of 

cha rges in v iew to the coinmitt^ discharge of tin* 
accused^peiaon; the prevention of crime 

and breac hes t » f the peii e.«>. 

By the 157th section of the Statute noted below,! Coronerii. ^ 


it was recited that it was expedient tha t Coron ets 
should be appointed for the settlements in India for 



com ing or supposed tn have emuy Jiufeiely .end. 

wit hin their several Presidencies to a p point b y ord er in 
Council certain British subiects to be Coroners, and 
by like orders to supersede or remove them as occasion 
might require.. They w ere, in resjiect of their powers 
and jurisdiction within the limits of the settlements for 
which they were appointed, placed on a similar footing 
to Coroners elected for any county or place in England. 

All t he Judges of the Supreme Co ui-t irere naade 
Co roners as well as Justices of the Peace for their 
r espective Presiden cies. 

The Jaw re lating to (Joroners an«.l their juries was 
laid down in certain subsequent! Acts; but that 

* See 63 Geo. IIT, c. 165; Ant VII of 186;i; and Crimimil 
Procedure Code, 1861, Secs. 163 and 166. 

t33 Geo. m, c. 52. 

t Acte XLV of 1850, IV of J848, and XXVI of 1848. 

C, HC 11 
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wliic Oi at pr(*Sf?T it regulates tlicir p rQC ffpcliiijTR an d the 
jurisdiction of CWonors js laidd i n a later Act of the 

ImjMirial I-ogislative Counc il, viz., Act IV of 1873, 
anicMidtyi as will be niontjqho<rie^ 

Of the period of time* just passed under c^onsidora- 
tion (1781 -ISGl), half a century was inarVed by as 
wide a separation as was compatible with social 
ordcT betw'c^Ciii tlie judicial aiithoritie.s whicli cjontrolled 
British-born sulijeets and ruh'd in the; l*resideucy 
'J’owns and those which regulated tlie jirovinccs .and 
generally speaking the affairs of Native's. That 
sepfiratiori originated in the 2 )eculiiir oirciiinstances 
under which a Company beciime as it wejui*tlut-xikal of 
the Crown, and when oric <» establish.ed, a^ijiealod to 
the prejudices of conqu c ;st and resisted al l attemp ts to 
alter or abolish jt. Tlic Crown friiin tin; carlic'st intro¬ 
duction of its subjects into the country ]>rovidcd for 
the administivatioii of justice amongst them by a system 
analogous to tliat which existed in England. The design 
of the Itcgulating A(;t wan eventually to cjxtcmd that 
system over the; conquered country. It .signally failed, 
and W’as from the first impossible. Th e Company , in 
the exercise of fhi* sfiv^rnign pnvvp r which it der ived 
I from the Mogul Em iiero r th ro ugh the grant o f the 
Dewanny, e.stablislied_a system of Courts suited to the 
wanks o f the country, but li avim; no power over th ose 
who owed no allegianco to the Mogul. A compromise 
w’^as m ade in 1781 . by whicli the power of the Crown 
Co urts wa.s restricted, a n d t^ie tribunals of the Comp any 
w ere recogniz ed by_Parli ament. Thenceforward time 
and policy favoured amalgamation, but numerous 
circumstances and strong party feeling tended to 
prevent or delay it. 

In the next two lectures will be traced the history 
of the Provincial Civil and Criminal Courts which were 





.ITTRISDICTION OVKR EUROPEAN'S. 


1(53 


ostabliplierl by the Comj)anv. It will be convenient i:si—is7*2. 
however at this pLnee to note the various encroachnienls 
whic h w-er e upon tlie exclusive jiirisdietion over 

Europeans which belonged to the Courts established.by 
TJoyal Charter, and the attem]>ts 'which wore made to 
transfer some portion of it to the rival institutions of 

.Company. 

. A 

^ 1B 13 the first step was taken to_yes^ the 

Coiiipauy' s Court s with civil jurisd iction over B ritish 
s ubjec ts ..and -de&trQy that complete, ipdopen^^^ 
th e local Courts w'hich Europeans had. 

|)ossessed. It was enacted* in that year by Parliament 
that British subjects residing, trading, or holding 
immovable jjroperty in the provinces should be amen¬ 
able to the Civil Courts in suits brought agaiiLst them 
l>y Natives. Even then tJieir distincth'e privihigo of 
exemption was not entirely lost sight of, and the right 
was given to them of appeal to the Si^primi^ r-nnrt m 
cases where Natives had the right of appeal to the 
Suddor Court. 

In 183Gt after the cs tablisliment of the LegisJatiii'e 
of 1834, an Act was passed which repealed the provision 
just quoted of t he Statute of .George 111 invidious ly 
giWng alright-a the Supreme Court. It 

enacted that no person by reason of birth or descent 
should be exempt from the civil jurisdiction of certain 
of the Company’s Courts therein specitied, the number 
of wliich w’^as increased by later legislation. + 

No further step was taken towards a uniform 
administration of civil justice till the union of the 


I flVwltJiicy io 
iniialqAiiia j 
lion. 




* 63 Geo. m, c. 166, s. 107. 
tAct XI of 18.36. 

J See Acts XXIV of 18.36, HI of 1839, VI of 184.3, and III of 
1860. 
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Suclder Jiiid Supreme Courts was effected by Act.of 
Parliament. Since then En^Us^^ Indians have 

been subjeert in civdl matters to the same Courts and 
to t lie same procedure. 

Tin'. La*neral exemption of Europt^ans from the 
fiiminal jurisdiction of the pr(»vincial Courts remained 
till thc^ (criminal Procedure (bde of 1872. The earlier 
(7odo, and the Indian High Courts Act, both passed in 
1861, recognized and preserved that exemption. And 
the powers of the old Supremo Court, derived from its 
Charter and from analogy to the Court of Qlueeu’s 
Bench, were rc‘tained by the High (Joiirt in its original 
jurisdiction. 

Circumstances, however, Jed to tliat exi*mptioji 
being sJowIv and reJuctantlv cliallcngcd. Bv the 
Statute of George III (53 Geo. Ill, c. 155) the. 
.M agistrates in the nrovinces were authorized to ac t as 
Justices of 

British subjec ts out of the l^residency Town in (certain 
rrriminal cases aiid_ also in case s o f s mall debte due by 
them to Nat ives. After the Legislature of 1834 was 
cstablislied, the jurisdiction of such Magistrates was 
gradually iucreasexl.^ The Mahomedan Code of 
Criminal Law was gradually disused, and since 1861 
t he Penal Cod e has Europe ans a nd 

Natives. The Criminal Pro cedure C ode of 1872 r e-cast 
t he C riminal Courts, and effected a (ionsiderabl e 
advance t owards uniformity of criminal administrati on, 
preserving, however, to European British, subjects 
such privileges as policy and safety seemed to 
, rtiquire. 


* See Acts XXXTT of 183S, IX of 1849, IV of 1843 and VJi 
of 1853. 
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Latkr lIisTOBY : THt Pkovixciai. (.'ivii. Courts. 

Foundation of Civtt ConTts—Establinbinnit of Snpmnw Court- 
Kival catablishmentB of the Company—Changes in the achvuie 
of ]772—^Native authority restored—^KfFect of the chang(w— 
hieparation in 1780 of Civil and Revenue diirisdict ion—Stnipgles 
between Civil and Kevenuc ('ourts—Siiddcr l)ewiinny Adawliitr— 
-Hc-uiiion in 1787 of Civil and Revenue .Jurisdiction by 
Lord ComualJis—Changes in the Courts to effect that object 
—Second separation in 1703 of Civil and l{eveniit» Jurisdict ion 
—^Reasons for that sepairation—Duties of CoUeetora—Rc- 
oi^anizaiion of Civil Courts—Sudder Dewanny Adawliit— 
Provinciul C'Onrts of Appeal—(Courts of Dewanny Adawiut 
—^Lower grade.*! of Judges—Changes in the Civil CV)urts in 
1831—^Gradual recovery by Culicctors of jurisdiction over 
rent eases—First step—Second step—Third stei»—Collecrtors 
given oxehisive jurisdivliou in rent cases in 1831—Further 
extension of the Collector's jurisdiction^Suita eogni/.ablo by 
the Collectors under Act X of 1859" Control over the 
Collectors—^Opposition to the passing of Act X of 1859— 
Consequences of the Act—Jurisdiction over’ rent cases 
re-assiimed Civil Courts since 1809—^Act VIIT of 1869 
(R. C.)—Further History of the Civil Courts—Madras Courts 
—Inferior tribunals—Roiubay Courts—Revenue jurisdiction 
in both rresidencies—General Codes of Civil Procedure and 
Kvideuee. 

Th e earliest proceeding of aiiy iiL porttincc, witli 
ref erence to the cstablishmcyiit of proviiK^ial Courts "f or 
the jidministratio n of civil justice, was the report of 
Wa CTcn Hast ings and the sch eme whicii was "])Teparod 
i n 1772.* A. lea ding feature, it will be remembere d, 
of that schem e was the union of fiscal and jud icial 
aut hority in the same office rs. 

Then followed the policy alread y described w liich 
Icd ^o the establishment ot the Supremo Co urt, and the 

* See ante, pages 30-31. 
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disastrous result s of the first f ew y ears of it s adnunistra- 
tion. "The plan, if ever it had been formed, as there 
seems reason t(* suspect, of drawing into the hands of 
the new Court the superintendence of the whole adminis- 
^ration of justice, had obviously failed. S o also had 
failed Mr. Sullivan’s scheme fpr establishing a somewhat 
similar Court, wliose members were to be appointed 
by the? Company, and which it was intended .should 

( bring the whole of the Native Courtainto subordination 
toJl.* A Court therefore was establislied, wliose juris- 
di(jtion extended over all the vast territories included 
in the Presidency of Fort William, but which was 
isolated from the general Courts of the country over 
which it faih^d to acquire any influence or authority. It 
had a jaa'son.il jurisiliction tJiinly scattered over a dense 
population and a wide (?xtent of country. It enforced 
that jurisdiction, issued its writs, seized and sold lands 
and property in the midst of people who lived under 
a different law and procedure from those observed by 
the t!ourt, and were subordinate to other tribunals. 

Cou tem]>orancouslv wit h the cstablislj^ment of the 
.] Pr esidency Town system which has been described in the 
last cliapter, an d which emanated mostly from th e 
Crowii^ and l^a iliainent, the Company Lad stiiv<m to 
esta blish^ a system for t he admiiiistration of justice 
throu g hout the Mofussil. Tl^ft ® 

cri minal in srih itions wliich wore so establ ished (and by 
aid of which, with occasional interference from the 
powders wliicli belonged to the rival system, the Com¬ 
pany endeavoured to rule the three Presidencies which 
they had accjiiirod wdU be outlined in the present 
chapter). 

* nftli Apfiondix Third Report of Select Committee, 1831 ; 
Sir C. (Jrey’s Minute, pp. 1142, IW.'i. 





NATIVE AUTHORITY RKSTOUEIl. 


167 


The^legulatmg Act led to numerous idterations iii it 72 -190S. 
th e sch^e of IVar reii 11 aStmggr ! jf6 ^ (jov^ior- 

Gen eral was out-voted by a mfijority of his Couueil w'Lo CliwnL^-s ^ 
had recently arrived from England. The cliangc's of 1772 . 
^lich they mnd q in th e Civil Courts were, as follows :— 

1775 the_suuermtendet\cc of the collection of t he¬ 
re venue was veste d in six Provi ncial Comieil. s, appoint¬ 
ed for the resj^ectivc divisions of CaJeutta, Burdwan. 

Dacca, Moorshedabad, Diiiagc*pore, and Patna; and 
the a dministration of civil justice w a s transf er red from 
th e European Collectors, who were recalle d^ to Nativc| 

-\njiIs w'ho w’ere appointed instead . Fro m tliem a 11 
app eal lay in every case, to the new Provincia l Council^ 
an d thciice under c(;rtain res trictions to the Guv£jjiorj 
General and Council as the Sudder Adawlut. 


Ill th e aama year the Direc t ors urged and effect ed /Native 
the restoration of Mahomed Reza K han to the high 
offi ce which he had held at Moorshedabad , and7roml 
whi</h he had been dismissed by Mr. Hastings.* 


cJO majority of the tVnincil were in favour of 

again making him In name and title tin* Naib Subab, 
i.e., in elleet recognizing the existence of the Nabob’s 
government, deeming that step politic for inanagiiig 
discussions with foreign factorie.s. ]\lr. Hastings 
imsiicct^ssfully opjiosed it, saying tha t the Nabob is a 
mer e pagea nt, without the shadow' of au thority^ an d 
ev en his m ost consequential a gents receiv e their expre ss 
n omination from the servants of the Coinpai^x - The 
Judges of the Supreme (,’ourt had held the same thing 
when a servant of the Nabob’s claimed exemption from 
their jurisdiction as an aiubassador. “ 1 do not ”, said 
Mr. Hastings, ‘‘ remember any instance, and I hope 


* Mill's Histoiy of Eugland, Vol. Ill, p. 455. 
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•Ohafter none will he found, of our liiivini; been so disingenuous 
VXII ^ ■■ 

as to disdaim our own power, or to affirm tliat the 

Nabob is the real sovereign of those pr oduces 


Mahomed Keza Khan* was removed a^aiu in 1778 , 
afte r !\fr, Hastings had, through the death of one ^f his 
eoIIoagueAS, b ecome, with the aid of his own caatinsf- 
\ ote, jn^hjB Go vor nineiit. 

Effect of The effect of t he alteratiq^^^^ J 77 o^ taken 

tojsetluT with the transference ofJjm mut ^Vd awliit 

from fJaleutta to Moor$hodAla;^d^,W M to revive t o.some 
JNfltive .-Gavxrnnnmt icui. ,tJia,piirp.os^^^ of 

administerjnjr_ civil_and jrinu j-Ustice, probably 

with a v iew to el ude tlie iidcrfcrence^o^f^ 

Co urt, .aid to effect si confsiderabln-sep aratio n bf^ween 
that de partm ent and the husimus of revenue colleetion 
tiiaiuigem ent. 


^*1*780 of 3 780_regul^ion.s w ere passe d in purs uance o f the 

^vil and legislaf i Vjj a lit horju^^ the Ke^ yuiating Act 

jwSdtrtion. the s epaia t ioii just r eferr ed to 

h ^wee n tju^^judie^ authority w^as com- 

pleted. The jujisdicld^^^ of the jix Oouupils 

w^ as c onfined excl^ixcJyAg^Kiv^ ;t and it 

was resolved that, for the more effectual and re f ^u lar 
adniinistration of civil iiistieey distr ict Courts of 
Dewauuy Adaw l ut should be established within t he 
j i irisdictions of the ,six Provincia l Council s. These 
C ourts were to be independent of the Councils, and to 
(exercise jurisdiction over all claims of inheritance t o 
zemindaries, t a lookdar ies, and other real property , or 
ni^rcan til^^^ 

proger^; all cases regarding revenue or rent being 


* Mill’s Hislorv of India, Vol. IV, p. 21). 
tUeg. 1. I7S0, 8. 3. 
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reserved for th e exclusive cognizance of the provinciHl 1772—H)08. 
C-o micils or of tlie Collectors* who supeistuied tihcMn. 

Eighteen of these Devv'amiy Adawhits were estab¬ 
lished. Regulations for their guiclanee. v.ere drawn up 
by Sir Elijgli Inip ev, and ineorporuted in a rtyisetl 
Code. Tlie nlti nia^ * appeal lay tp.tlie Sadder j)c\varinv 
Adaw lnt. And shortly aftcu* this distinct, separation of 
civil justice from n^venue collection, the Siijneine 
Court was di^nved of the right to interfere in niatters 
concer ning tlu ^ revenue. 


Thus, ill ^iiyeri y<jia rs f rom the date of Warren 
1 fasti ngs' s cheme, wliieh united in the .same lian<Js 
fisc al and judi cicil powijrs, a considerable alteration was 
fiiude in the C(>astitution of thii tribunals o£.civil justice. 
The period had b een conspicuous for the conflict wLieli 
had been carried on bet the Supreme Court and the 
Co vernor- Generars. Council,^wliich resulted iiJL.tlie .Af-t , 
P?jil®^nt..Qf. Exiierience seemed to suggest 

that it was advisable to divide the busiiiess of the 
provincial tribunals into two parts, that which pecu¬ 
liarly concern^ the revenue* and that which pf 3 culiarly 
coiieerncd i ndividu als. Tlie former continued to be 
preserved to the Provin daL .Cauiieils. that is to .Jthe 
Collectors who cvcntualJy_ supcKfided...tl^^ but they 
were exonerated from the burden of adjudicating upon 
private dispute s, which was transferred to separate 
Courts styled the .Dewaniiy jQawTutsT ’ 


Then th ere ensued a st r uggle betwee n the Civil anJ\ Struggles 
R evenue Coiirt.s, insignifican t no d oubt as compared 
with the civil war which raged b etv yeen the 
Court and the finpEi^umLCcuindl, biihjfntfiPiV.nf 
the serious attention of Government. The rival claims 


**See Uarriugtoirs Analysis, V’ol. 1, i*. 31. 
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Sudder 
Dow army 
Adawlut. 


j of the llevcuiie Co urts to ex ercise jiirisdiction 

\were destined a- h>ng . 

^lii^ess. it is interesting to observe that, within a 
^few' inontlis of the separation of their functions, tlie 
VGovernor General penned a minute,* which^^said :— 
The institution of the new Courts of Dewanny 
Adawliit has alreadj^ given occasion to very troublesome 
and alarming competition between them and the 
Pro\Jneial The history of the Civil Courts 

of this a narjnvtiye of these struggles 


wliieli ensued between the revenue authorities and the 
judicial officers to g«ain exclusive jurisdiction. 


From tJie first, however, the business Suddei 

Dewanny Adawlut ^was described to be iK>t only U> 
rece ive a ppe als fr om__tbese Co\irls, but to superintend 
their condiuft, revise their proceetlings, lemedy their 
<le fect s, and generally to form such new regulations 
and checks as experience should prove to be necessary 
to the pur])osc of their institution. In 1780 the Chief 
Just ice of t he Sup reme Coiut was appoint ed Ju dge of 
the Sudder Dc^wanny Adawlut, and was veste d with 
>all its p owers. Tl ie Go vernor-General and Council, 
who previously formed that .Vlawlut, cea sed to belong 
to it, but it yyas, expressly stip)uk^ that the Chief 
Justice sho uld enjo^’^ the oliu^e at t heir 

pleasure. The Chief Justice, in fulfilment of the duties 
which devolved iipou him by virtue of bis new office, 
l)reparcd a series of regulations for the guidance of the 
Civil Courts, wdiich were afterwards incoiporated in a 
revised Code passed in 1781. 


In the same year, that is in 1 781, the Sud der 
Dewanny Adawlut was constituted by Act of 


* MiU's Hidiory of India, Vol. IV, p. 24o. 
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P ailiament* a .Oonit „of_ Re cord . Although it was J772 - 
not cstoblished by lioyul Charter, it was nevertliel«?ss 
distinguished from the ordinary Courts of tlie Company, 
and traced its final estabJishniont to the recognition 
and sanction of the Imperial Parliament. In the 
next year the Court of Direjctois sent out orders to the 
Governor-General in Council to resume the srj])erin- 
tcndencc of that Court. 


Lord Corn wallis cainy to India as Governor-rieneral Ko-union 
i n 1786 . 

had established a Board 


Previous to arrival, an Act of ParliaTncntt 


_ of Commissioners for I he 

Affairs of India, and liad directed enquiries to be made 
as to tlic gr ievances of the I^fj^vcs. Lr)rd Cornwallis 
bfou^jtjjviih him instruetioiLs from the Court of 
Directors, dictated with a view to carry out the object 
Pa rba-m ent, which was, in the words of the Act, 

“ to establish pe. rmajie nt r ul es for th e settlement and 
collection of the revenue, and for the administration of 

—. . . . . I— ««•■- . * «I »< I ■ 

justi ce foun ded on the ancient lawsjind locsil usages of 
the country 

He ac cordin gly directed tlie re-unio n of the func¬ 
tions ofdvilandcri^^ with those of the 

collection and management of t he rev enue. He placed 
the Dewannj^ Adawduts unde r the s upei’intendence 
of the Collecto rs ; he resolv ed in Council to resume 
th e supcrintend eiice of the adniinistrat ioii of crimiiial 
j ustice throughout t he piy vinees: and after a few 
yea rs removed to Calcutta t he Ni/amut Adawlut wh ich 
ha d be en, du ring the tiiijc of War ren Hastings, tr ans¬ 
f erred to Moor shedabad, Altliough the functions of 
civil justice and of the collection of the revenue were 
re -Uhited i n the jierso n of tlic Collectors, the Courts'^ 


I'CTeikue 

juricidiction 
by Lord 
Cornwallis. 

A/im 

£fr»‘*Tur*ii4i 


* 21 Geo. Ill, c. 7U, 8. 71. 
124 Geo. Ill, c. 25. 
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^*VJj/** *^*'^*^ which they presided were kept distinct. Lord 

Cornwallis's polic y, aiiparently, was to re vive the 
institutions which had been framed in pursuance of the 
selieme of 177 2 and to carry out the intentions of 
Warren Hastings before the changes made by the 
Ccumcil led to the adoption of a different system. 

Chnn£»f.s in It was in* the year 1787 that it wj^s resolved, in 

theCourlHt.o . 

ctTtM'i tiiai obedience to the Court of Directors, that the oflice of 




Judge of tlie several Mofussil Courts (except those 
^ V. / which were t^stablishcd in the cities of Patna, 
i iloorshedaliad, and Dacca) should be held by the 
^ person nho had charge of the revenue;_and in 
the same year a revisetl code of judicial re g u lat ions 


adapted to this change of system was published. 
AH revenue ca se s were by this code assigned to 


the Collector, from whoni an ?^I>P<ltd„ lav to t^^^^ Board 
of jReyenue, and ultimateh; to th e Governor«Qcneval 
in jCouuqiJ. The object of thus reverting to the 
system which had been discontinued in 1780 was 
to accustom tlie Natives to look to one master. It 
was considered impossible, after the experience of 
seven years, to draw a line between, the revenue and 


I 


judiciaj departmeiite in sud^ manner, us t o prevent 
their clashing. The then existing regulations had 
endeavoured to do so, but constant confusion was the 
result. 


But then came a third change of policy.f In a 
mi nute of Lord Cornwalli s, p ublishedjn 179S».lm^a^^ :— 
rewnne'^ There i s no class o f men whic h Go vernment should 
jurigdiction. watc h wit h greater jealousy, and on whom the regula¬ 
tions should have a stricter control, than the officers 
who are entrusted with the collection of the public 


Second 
separation 
in 179.1 of 

•^■1_j 


* Harrington’s Analysis, ^''ol. I, p. 32. 
t Harrington’s Analysis, Vol. 1, p. 42. 
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revt^nne. It is necessary to airm them with power to 1772—1908 
enforce their demands, * ; |jut to p revent the 

aibu se of th is powers Umtc shoiikl be Courts gt.Juiitice 
rciidy to p»nj»8li <>i>i)ression The ex- 

pe rieii(*e of six years induced Lord Cornvvaillis to return 
to the sy stem of scpairation of the iiscal aiiid judicial 
systems which he found in existence on his arrival. / 

Accortbnp.ly in tlie same year he establish ed a 
con^)l<^e system of iudicature throu^ihout the 
Presi donc^y of Bengali, I formed the existing^ regula¬ 
tions into a reguhir code. The elihJ featu re of the new* 
system was the aboliti<>n of the Tlevcnue Courts aind the | 
transference of all causes hith^u tlicdhy the revenue 
oflicers to the Civil Co urts ; thus entirely separating 
the collection of revenue from the administration of 
justice, which were thenceforth confided, to separaite 
o ffices . “ All questions ”, saiid the preamble to the jicasous foi 
reglation* which carried out this policy, " b etwe en 
/Governuient aind the landholders resjaecting the 
I assessment and collection of tlie public revenue aind 
disputed claims between .the jgtter and their ryots, or^ 
other liersous concerned in the collection of tlicir rents 
have hitherto been cognizable in the Courts of Maal 
Adawlut, or Kevenue Courts. The Collectors of the, 

Reve nue p reside in these Courts as Judges, and an 
appeal lies from their decision to the Board of Kevenue 
and from the decrees of that Board to the Governor- 
Genera] in Council in the department of revenue. 

‘¥he proprietors c.*.an never consider the privileges 
which have been conferred upon them as secure whilst 
the revenue officers arc vested with these judicial 
powers. Exclusive of the objections arising to these 
Courts from their irregular, summary and often ez parte 


• Ki^. n of 1793. 
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over wliicli they j.»rcsid(.‘(l were kept (listinct. Lord 
Cornwallis’s p olk\>% apparently, was to re vive the 
institutions wliich had been framed in pursuance of the 
scheme of 177 2 and to carry out the intentions of 
'VVarreii Hastings before the changes made by the 
(.‘ouiicil led to the adoption of a different system, 
Chanps in It was in* the year 1787 that it wi\s resolved, in 

ctVoc't tliat ol)e dien c«2jo the Court of Directors, t lmt the office of 
**/”^5... ussil Courts (exirt^pt those 

/ 7 . / which were established in the cities of Patna, 


AA. 


Moorshodabad, and Dacca) sh ould be held by the 
persou who had charge of the revenue; and in 
the same year a revised c ode of judicial regula tions | 
adapted to this change of system was jtublislied. 
All revenue Qases^^^^w^^ by this code assigned to 


the Collector, froni whoui^a (ipp?aU‘^y Board 
of j^veuue* .ami ultimately to t he Gpvern or^G eneral 
injCouncjJ- The object of thus reverting to the 
system which had been discontinued in 1780 was 
to accustom the Natives to look to one master. It 
was considered impossible, after^tlic experience of 
seven years, to draw a line betw^een. the revenue and 


judicial departments in such a manner as t o pre vent 
their clashing. The then existing regulations had 
endeavoured to do so, but constant confusion was the 
result. 


Second But then came a third change of policv-t lu a 

separation . ^ " - 

in 1793 of mi Dute of Lord Cornwall is, pu blished m lTSS^iiejaaid :— 

revenue** There i s no class of men which Government should 
jurisdiction, watc h with greater jealousy, and on whom the regula¬ 
tions should have a stricter control, than the officers 
who are entrusted with the collection of the public 


* Harrington’s Analysis Vol. 1, p. 32. 
t Harrington’s Analysis, Vol. 1, p. 42. 
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revenue. It is iiecessar}' to arm them with i)o\ver to 1772—1908. 

enforce their deiiiands, * * ♦ ; hut to pr event the 

abu se of th is power, there should be Cour^ 

roiuly to oppression an d exacti on The ex- 

pe rieiiC(; o f six years inducedJLortl^Co^^^ to return 

to the system.of separation of the fiscal and judicial 

systems which he fpun^^ existence on his arrival. 

Accordingly in the same year h o establish ed a c- 
complete system of judicature throughout the . 
Presidenc\M;)f Bengal, arid forme d the existing regula- I 

tions into a regular (‘ode. The chief fea ture of the new^ 
system was the abolition of the Bevenue Courts and the 
tran^ereuce o f al l causes Iiithcrto^.t£ied-b.v the revenue 
officers to the Civil C our ts; thus entirely separating 
the collection of revenue from tlic administration of 
justice, whjch w'ere theuceforth. confided, to separate 
offices. “ All questions ”, said the i)reamble to the neasons for 
reglation* which (;arried out this policy, “ b etwe en 
/Government and the landholders respecting the 
f asscssmrat and collection o^the p ublic revenue and 
disputed claims betA veen the lat ter and their ryots, or ^ ... 

: otherjpersoiis c:oncerncd in the collection of their rents 
h ave h itherto been (cognizable in the Courts of Maal 
A dawlut , or Revenue Onirts. The Collectors of thc/Vt v 
Revenii^ presid<^in these Courts as Juclges, and an 
appeal lie s from their de cision to the Board of Revenue ' ■ 
and from the decrees of that Board to the Governor- 
General in Council in the department of revenue. 

“^e proprietors can never consider the privileges 
which have been conferred upon them as secure ivhilst 
tlici revenue officers are vested with these judicial 
powers. Exclusive of the objections arising to these 
Courts from their irregular, summary and often ex parte 


♦ Reg. II of 1793. 
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proceedings, and from tlie Collectors btiiig obliged to 
suspend the exen'ise of tLeir judicial functions whenever 
they interfere witlj tlieir financial duties, it is ob vious 
tliat, if tlic regulations for assessing and collecting the 
public revenue are infringed, the revenue officers 
themselves must be the ajjgressors. and that individuals 
who have been wuonged by them in one capaeit}’ can 
never hope to obtain redress from theni in another. 
Their financial occupations equally disqiialifx'' them for 
administering the laws between the luoprictors of land 
and their tenants. 


“Other security, therefore, must be given to 
lauded property and to th e rights attathwl to it, befpre 
the desired inqjrovemcnts in agriciilturc c expected 
to be effected. Government must divest itself of the 
power of infringing in its executive capacity the rights 
and privileges wdiich, as exercising the legislative 
authority, it has conferred on the. landholders. The 
revenue officers must be deprived of their judicial 
powers. All financial claims of the public, w^hen 
disputed under the regulations, must be subjeetpd to 
tlic cognizance of Courts of Judicature, s!?perintcnded 
by Judges who, from their official situations and the 
nature of their trusts, shall nQt Qp_Iy be whql^^^ 
ested in the result of their decisions, but bound to 
decide impartially between the public and the pro¬ 
prietors of land, and also between the latter and their 
tenants. The Collectors of the Reyenue.mHat.iiLQt only 
be divested of the power of deciding upon th eir ow n 
actel tut rendered amenable for ^ein to fhe Courts of 

- ■■ .■ n i jj n 

Judicature, and must coll ect the public dues sub ject 
t oll pei^hal prosecution for every exaction exc eeding 
the amount nwh tfiej are authorized to deman^^ 
behalf of the public and for every deviation from the 
regulations prescribed for the collection of it”. 



RE-ORGANIZATION OP CIVIL COCRTS. 


m 


It must be admitted tluit thi s preamble la ys dpwii 1772 -liHis. 
a sound and reasonable policy, found ed upon stri ct 
justice, necessary for the dne iirescrvation and secur ity 
of what are ca lled landed intere sts. But although that 
policy was immediately carried out by Lord Cornwallis, 
constant attempts were suc.cessfully made in the 
interests of thc5 Jixccutive to depart from it in later 
times. Ill 1831 we shall find tha |^ those iurisdict ionis 
\re re a.^ain united, and that, later on. Act X of 18 j{) 
w as passed wliich directly violated the principles an d 
policy l aid d o wn in the jjieainble to that fainous regula¬ 
tion. 


The CoII<M;tors were, thenceforth entrusted with the /Duties of 
j coll ection ou tlie revenue paya ble to Govi^rninent 
: tixccuti vc oiS ccra subo rdina te to the Board of lic\'enuejt'* 

' Tlic nature of their duties was described in Swtiou 8, 
llogulation II of 1793. ^ 

I Having tlius confined t he Collectors to thei r Ite-ors-aniza. 
exc lusively c.vecutl vc functions, the next stop was to OonrtB.j 
le-or ganiac the C ourts of J ustice and ren der them 
eflic ient and independent . Accordingly, by the next **•' »: !, 

regulation,* Government, in the language of itspream- ' ' ^ . ‘ 

ble divested itself “ of the power of interfering in the I, J 

ailministratiou of the laws and regulations in the first f 
instance, reserving only as a Court of Appeal or Review 
the decision of certain cases in the last resort ”; and 
lodged its judicial authority in Courts of Jus^e. 

By Reg ulation VI o f 1793, the Sadder Dewan nvj Sudder 
Adawlut was re-e stabli^ed at the Presidenev. and; 
con sisted of the Gov e rnor-General an d the other| 
members of the Supremo Council. It received app eals 


from the provincial Courts and Councils and from the 


vvs>^'^i.Vv.v 


\ 


* Rog. m of 1793. 
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Chapter |Board o f Rcvoimc . I n 1801, it was made to cons ist of 
^t hree Judges, appointe d hy tlic Govcrnor-General, the 
chief bei n^ also a member of the Supreme Council^ the 
other two beinj; se lect ed from the co venanted p ervants 
of the Oonqiany*; and in 1811 f.9rc Regulation XII) 
«*f a Chief Judge and as luariy Riiisne Judges as the 
(lOve rnor-Goneral in Counc il sh ould think nece ssary. 
The p owers and duties of the Court were define d by the 
R egulations of 1793 and 180 1 : and w ere extende d by 
l ater legislatipnjtjy B^ena^^^ Pro vinces, t 

✓' In 1831 a SudderJ Dewanny Adawl ut was consti- 
tilted for the North-Western Brovinees with similar 
powers. 


I Provincial 
CourtB of 


t.- 


Appwl. 

n1 


Courts of 
Dewanny 
Adawlut. 


7 

i 


j Fo ur Provincial Courts of Anneal were establish ed 
(Regulation V of 1793) w ithin the provineea of Benga l,. 
B ehar, and Orissa fpr the purpose of licaring appeals 
fr om the several yJ llah and eitjr CniirtK ne^ci numtioiy d ; 
tjie Sudde r Dewanny Adjuylu^ lRang~-V4faled,-.w-ith’ 
ap pellate ju risdiction and general power of supervision 


o ver the i nferior Courts in all suits above Rs. 1,000. 
By later regulations two more Provineial Courts we re 
est ablis hed; one for t he province of Beimres^ and on e 
for the Ceded Provinces! 

——pn-- 

(Co urts of Dewanny Adawlut for the trial of ci vil T 
su its in the first instance were bv Regulation III o f ^ 

1 793 established in tweutv-three zillahs and tiuee citie s.." 
It defined their ju risdi ction, and directed the Judges of, 
those Courts to act when no specific rule existed accor d- ’ 
i ng to justice, equity, and good conscience ^ wh ile 
Regulation IV prescri bed their procedur e. In 179 5 
and 1803 similar Courts were established in the Benares 


• Rejr. IT of mn. 

t Sev X of I7ti5 anti V of 1803. 
t Kog. VJ of 1831. 
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and Ceded Province s. TJ:i.ese. regn lat ioiis were all 1772—1908. 
repealed by Act X of 18GL The Provincial Courts 
themselves were abolished iu pursuance of Regulation II 

ofi83^“''‘’' . ' r:.. 

Bel ow the city and xilla h Courts were two classes Losver grades 
of inferior Jud ges. First iu order, wH*.r e the Registra rs ZU 

of thos e Courts who could de(*.ide caus es fo r ampuntsJiOt 
ex ceeding Bs, 2 00, su bject to revisi o u by the Judge. 

The next and lo wes t grade of J u dges w ere t he Na tive 
Commissioners^ \ylio, u nder I tegulation XL of.. J7.93, 
could de cide civil su its for su ms o f money or p ersonal 
proport \' of a val ue not exceed ing 5 0 Sicca r upees. 

Of these ol}icers,(jthe h ead Commission ers w ere called ‘ 

S udder Ameciis, and the rest v%cre called Moonsiffs.^ 

' ' ---— - - “■ """* 

This was the general outline of the ne w sys tem 
wdiic h ivas established for the administration of civil 
i u stiet ;. Th e year 1793 marivs the era of independe nce 
i n that adininistrat ioii. ( Th e Gover nment endeavoured 
to sep arate between their jud icial and executivt\ fuii^ 
tiops a,n d to render t he offi ce rs wh o performed the latter 
functio ns a menable to tli c au thority of those who 
ex ercised the former d uties.) The Courts so_established 
lasted most of tli e m for a t»<msid^ablej^^^ of time, 
nea rly eigh t y yea rs, but by the jirocess of occasional 
extension and repeal tin? statutory provisions which 
created them were eiiveh>pcd in some obscurity. 

So me alterations in detail we r_e__made duxing 
s ubsequent yea rs, liegulat ioii XXIII of 1814 co nsoli¬ 
da ted the several rules which had been pas sed reg a y ding ' 
the office of t he Native Otinmi ssioners ; modified and j;, 
exte nded their pow^c^re in the t rial and dtyiainn of civil 
suits: authorize d the Judges of the zillah and 
Co urts to employ them in 

ad ditional duties ; and transferred to the provincial 

0, HC 12 
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C ourts the c ontrol over their a ppointment a nd removal 
v^liich had been formerl y exercised by the S udder 
D ewa n^ Adowl ut ,) 


Changea in At length, in 1 831, emulati o n V of that year m ade 

Courts in **^s oine imTJortaiit altc ration.s. The object was recited 
183J. preamble to be the gradual in troductio n of 

res pectable Natives into the more impo itant Jaiists 
conne cted with the admini str atioi j^of jhlje country. 
Moonsiils were inve sted w itli po wer to try and deter mine 
' feiiits for moacy and other personal property of the 
^•ai ae of Rs. S OOrai^s with regard to land of the value 
of Rs. 300, except such land as was exempt from the 
payment of revenue. T he Judges were empo wered 
Ho refer to the Sudder Amcens any suits which did not 
e xceed Rs. 1.000.. (Principal Sn thler Aineens we re also 
antl iofizcd to -he a ppointed, to w h om suits mig ht be 
refer red not exceeding Rs. 5.0 00.) ^ eg istrars^on rts 
iw ere abolish ed ; p rovincial (]!ourts of Appeal wore 
urad uallv superseded , ami iii two ycajs finally abolishe fl; 
an d orig inal jurisdiction was g iven to the J udges in all 
s uits excee ding in value R.s. 5,000, with an ann eal 
di rect to t he Sudder D ewapny Adawli it- ^AU the 
proced ure provisions contained in th ese a nd preced ing 
r egnlatioms w ere repealed, and one general code upon 
that subject was first established by Act VIII of 


1859. 


Qndaal re- Duri ng this time, that is in the period w hich 
of inte rvened betw een 1 793 and 1831, the relations of the 
OoUectors to the Civil Courts underwen t con siderable 
al toa tions. 

T he system of 1793. which, to all appAftTannej had 
fin aUy severed the work of administering 
that of collecti ng re v enue, ha d provide d,* in order to 


* See Jleg. Xlll of 1798. 
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fen sure expedition, t]>at tlie Judges of the zillah and 1772—190 8^ 
{c ity Co urts pt?t ty suits to their KegistrarS j or ^ 

jas t liey came J^J ifi,j(^feci Am eens 

[or Principal Sadder A nie ens, as the case„ might .be. 

Advantfige was taken of this circumstance in the very First iteo. 
next year to rc-invest the revenue offic ers wit h soi De| 

of the Judges to revise the orders of the Kegistrars, and , 
to countersign them before tliey were considered to be 
valid. The work of revision was found to be as long as 
that of trying in tlie first instance. And so it was 
enacted by Eegulation VIII of ]794 that tlic Courts 
might refer to the Collectors all cases which,, before tlie 
new system, had been cognizable, by them. The 
Col lectors wer e jhereupo n bo und to send in the ir report 
w hich the Judj^e m ight c onfirm or set aside, or he migh t 
make a ny order there on that he might think fit . This 
was th(? commencement of a re-transfer to the Collectors 
of judicial functions, increased authority being 
required, as it was urged, to enable them to obtain 
payment of the Government revenue. 

In the next year, a siinanary procedure was. Sc*rond step, 
p rovided for the determination of claims to arrears o fj 
rent . This was superseded by Eegulation Vll of 1799 
which for a long time formed the basis of summary 
suit law. It was recited in that regulation that the 
po wers of the landholders for enforcing payment of 
re nts hadJbeeir_i n some cases fonnd in sufficient, an d 
th at considerable delay had occurred in payment o f 
G overnment revenue . It referred to the summary 
process of recovery given by Regulation XXXV of 
1793, and enacted several rules in lieu thereof. It 
enforced the strictest observance of the rule laid down 
in Regulation VII of 1793, that the Civil Courts were 
to give priority to rent and revenue cases. They 
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Third step. 


CoUeetors 
given exdu- 
■ive jarisdio* 
lion in rent 
eases in 1831. 


were still authorized to refer cases for report to the 
Collectors, and aftcrwaids to adjudicate upon them. 
The object of the regulation was to enable lauded 
proprietors to realize their rents speedily, ivith a view 
to punctual payment of Government revenue. 

Again, in 1812,* a suimnary remedy was given to 
the ryot against his landlord in all cases in vrhich he was 
aggrieved by distress for rent. The cognizance of such 
cases was also practically vested in the Collector, to 
Vthoni they were ordered to be referred. 

A nd in 1824. aLboulL thirty years nfte x Lor d Corn¬ 
wa llis * had beea carr ied in to effect, an important 

re gul ati onf was passed, which rec ited that the provi- 

cont ained in th e r^ulatious. theajuior niLeMJjjiQwer- 
ing the Judges of^tho .zijlah,^.i^^^^^ to refer 

accountr aacl ' 'siinimarj^^Sui^ 

re^rt,*Iiad been f^ound in siifticieiit to expedite trials . 

was consider^ by C!ic tjcgislaturc to l>e indispensable 
to the attainment of that object that th e y^ ^enuo 
offi cers should be v ested w ith au thority t o hc afs invjjsti- 
g ate, and determine by a summary process, and subi ect 
to a reg ular suit in the Civ il Court, all rent suits wh ich 
might be refewe^to t^^ '^Knles were 

enacted in this regulation for their guidance, and the 
same powers were given to them as were vested in the 
Civil Courts, for compelling the attendance and the 
examination of witnesses, and generally for all process 
except execution of their decrees, which was confided 
to the Civil Courts. 

This was followed in 1831 by another regulation,, 
w hich deprived the Judges of all jurisdiction over 
Bummaiy suits relating to rent, a nd transferred,t hem 


*See Reg. V of 1812. 
t Reg. XLV of 1824. 
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to the exclusive cognizance o f the C ollector s, whose 
d ecisions were to be, regular suit 

whic h was to b e broiiglit iu the Civil Coiirt. The 
Co mmissioner could revise the d ecision of the Collec tors 
so lely on the groun d of the case not being of a na ture 
oog nizalJe as a sum inarjLsuit. 

Thus in 183 1 rent and revenue cases were again 
transferred to the Collectors, in order to facilitate the 
collection of Govermrient revenue. No rules, however, 
for conducting the summary inquiry, either before the 
Civil Courts or before the Collectors, had ever been 
laid down. Conaid erable oppression result ed from this 
state of things, the tenants not be ing suflficjently 
pro tected from the la ndlord, and the l andlord not being 
sufficie ntly protected from t he Coll ectors. 

In 1857 a Bill w^as introduced into the Legi shitive 
Co uncil of India , wdt h a view to enlarg e and defin e the 
jur i.sdiction of the Collector s, with resT)ect to summ ary 
s uits for arrears or exactions of ren t, and generally witli 
respect to the law regulating the relations of landlord 
and tenant. Th e Colle(;tor was coiis ideretl to be the 
person m ost deeply interested in promoting this branch 
of the adrniiiistration of civil justice, being best 
acquainted with the fiscal state of the district, with 
the tenures prevailing in it, and with the character of the 
landlords. Th e Bill gave to the rev enue officers 
excl usively the primary cognizance of al l ^scs of 
eje ctmen t, cancelmejit of leases for arrears of rent, 
enhancement of rent, and right of demanding pottahs 
and kuboolents. 

As the law stood before that B ill, th e Civil Cou rts, 
an d not the revenue officers, had jurisdiction to tr v 
suits for the delivery of pott ahs oil kuboolents. or for 
the determination of the rates of rent at which su ch 


1772—1908. 


Further 
extension of 
the CoUec-^ 
tor*i jorisdio- 
tion. 
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Collectors 
uodar Act X 
of 18r>9. 


pqttahs or kubooleuts ought to be delivered, and also 
o ver all suits in ejectment, or to cancel a Icaso for uon- 
p ayment of ren t, or for breach of conditions of any 
contract involving a liability to ejectment or cancclinent 
of a lease. Collectors and Dei>uty Collectors, therefore, 
it was proposed should acquire a still greater portion of 
the jurisdiction of the Civil Courts than they had 
previously obtained under the Kcgiilations of 1821 
and 1831. 

The Bill in 1859 . being Act X in that 

year pass ed bv the Governor-Genera l in Council. It 
provided in the 23rd Section that the following suits 
should be cognizable by the Collectors of Land Re\ eiiue 
and should be instituted and tried under the provisions 
of that Act, and except in the way of appeal as therein 
provided, should not be cognizable in any other Court 
or by any other officer, or in any other manner * 

•<i) All suits for the deliver}' of j)Ottahs or kuboo- 
leuts, or for the determination of the rates of rent at 
which such pottahs or kuboolcuts are to be delivered. 

b^) All suits for damages on account of the ille gal 
ex action of rent, or of any unauthorized cess or impost 
o r on accou n t of the refusal of receipts ior jent jia id 
o r on accou nt of the extortio n of rent by confineme nt or 
o ther dur ess. 

All complaints of excess in demand of rent 
and all claims to abatement of rent. 

AU suits for arrears of rout due on acco ant of 
l and either k lier ajee or lakheraj, or on faccouut of any 
ri ghts of pasturage, forest riahts, fisheries, or the l ike. 

«.^6) A ll suits to eject anv rvot. or to cancel an v 
lease on accoant of th e non -p aTmicnt of a rrears of r ent 


* Section 23. 
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or on account of a broach of the conditions of an7 1772-1008. 
contract by which a ryot may be liable to ejectment, 
or a lease may bo liable to be cancelled. 

‘■^C) Al l suits to re cover the occ.iip».tif-y nr pogaeM ion 
of any land , farm or tenur e, fr om ajiicka yy ot , far mer 
or tenant has been illega ll y e jec ted by . JJie person 
entitl ed to receive rent for the same. 

All suits arising .out of the ^ercise of the 
po wer of distr aint conferre d on Ac mintlats and others 
by th e Act, * or out of any acts done under colour of the 
exercise of the said power as hereinafter j)artioularly 
provided. 

•^) All suits by semindars and others in receipt of 
the rent of land against any agents employed by them 
in the management of land, or collection of rents, or the 
sureties of such agents for money received, or accounts 
kept by such agents in the course of such employment 
or for papers in their possession. 

of their duties und er jAe..Apt 
the Collectors and Deputy Collectors, so fat as th ese 
latter were vested with any poAvers thereunder, were 
ren dered subject to th e gener al direction and control j of 
the Commissioners and the Boards of Revenu e. And 
the Deputy Collectors were placed under the direction 
and control of the Collectors to whom they were 
subordinate. A nneals were allow ed in certain i:asea 
fro m the Deput y Collector to the Collec tor, and from 
the Collector t o the Comnu^ipngr. Orders passed in 
appeal by a Commissioner or a Collector were not open 
to any further appeal, but the Board of Revenue or 
the Commissioner might call for any case, and pass such 
orders thereupon as they might think fit. A Collector’s 
decree was not a ppealable i f for money below R s. 100 

*8ee Seotions 112 and 114. 
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unless the decision involved some question of right to 
enhance rents or some question relating to a title to 
land. 

^ Ir. Teacock strongly ox)po.se d t he pn,ssiiig of the 
23rd Section, which took a wav the jurisdiction of the 
Civil Cq^tj and trans ferred so many suits to the 
exclusive cognizance of the ro vemie office rs. He 
objecte*.! to abolishing the ]urisilKdion of the Civil 
Courts, and also to the competency of the revenue 
officers to exercise this new jurisdiction, and lie pointed 
out that tlie object of Regulation VIII of 1831 appeared 
to be to encourage regular suits in a Civil Court, rather 
than summary suits before a Collector when the 
law gave an option. (Mr. Peacock and gir Charles 
Jackson recorded their dissent from the Bill, on the 
ground that it invested the revenue authorities with 
power to try the suits betw^een landlord and tenant, 
and deprived the regular Civil Courts of their jurisdic¬ 
tion, ^notwithstanding that the suits might involve 
difficult (piesfioiis of law and fact. 

T he consequence of Act X o f 1859 found to b e 
that cases involving ditf^ult and intricate taints of 
law, and concerning important interests in land , came 
on for a djudication be fore Collectors a nd their subo rdi- 
nates, and it soon appeared that such offi cers w ere 
thereb y entrusted with Vyork of more diflicultv _ and 
respo nsibility than was suited to their official know ledge 
and e xperie nce. 

In ten vpars from th e date of that Act^ notwith¬ 
standing the familiarity with that class of cases which 
time had brought to the Collectors and their deputies, 
the Bfii4ra]J[^gislativ Council passed an Act (VIII 
of 186 9) whi ch authorized the transfer of the jurisdi ction 
to hear a nd determine them back again to the Civil 
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C ourts; w hich Court s were to accept the procedu re 
o f the Civil Proced ure Cod e with a few mollifi cations, 
s uch as tlie nature of th e subject requir ed. All suits 
which, under Act X of 1859, w'ere triable by C ollectors 
of Land Revenue, we re under the l ater Act tr ans ferred 
to the cognizanc e of the Civil Courts. The Act took 
effect in those districts in the Lower Provinces of Bengal 
to which it was extended by order of the Governor- 
Genoral pubtislied in the Calaiffu Gazette. In districts 
so mentioned the jurisdiction of the Collectors to 
entertain civil suits, under Act X of 1859 and Bengal 
Act VI of 1862, ceased save as regards any suits or 
proceedings then pending before them; and it was 
enacte d that all suits bro ught for an y c ause of a^on 
aris ing under eithe r of those Acts, or under Act YI II of 
1869 , should be cogniza ble b^ the^Ciyil Co 
plac es according to the ir ^eyeral jur^ In 

18 S5 the B eng al Tenancy Act was passed by the 
C ovenior^General of India in Council and repealed 
t he whole of Act x! of 1859 a nd Act VIII of 1869. 
Under the 13th Chapter of this Act the Civil Cou rts 
ha ve jurisdiction in all matters between landlord a nd 
te nant ; and the procedure and appeals in all rent su its 
a re regulated th ereby. K evenue (Mficors are howe ver 
g iven jurisdicti on under the 10th and 11th Chapters 
of the Act t o determine dispute.s between landlor ds 
an d tenants arising in the course of the preparation of 
re cords of right s, acc ording to the procedure prescr ibed 
f or Civil Courts . App eals from the ir decisions lie 
to the superior Civil Courts in the District and 
ul timately to the High C ourt. 

Act XVIII of 1873, however, w hich was 
for the No rth-West Provineg s, though it repealed Act X 
of 1869, co nsolidated and amended that and its 
amending Acts, and preserved to the Revenue Courts 


1772—1008. 
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their exclusive jurisdiction. Suhscqiiently Act XII of 
1881 pursued the same course. Settlement Officers 
continue to be, from time to time, in difforerit parts of 
India, vested with civil jurisdiction in rent cases to 
the exclu.sion of the Civil Courts. 

Having thus traced the progress of ri valry between 
th e Civil and Revenue Court s,^^it only remaias to, state 
th at the Adawlut s ystem was revis ed an d placed u pon 
a dclii iite footin g b y the Bengal Civil Courts Act of 
1871, to be hereafter described in dealing with the 
existing judicial system. yTh e courst^ of legisla tion was 
found to have i ntroduced considerate conlus ^on as to 
the f uiu;tionj* rtf tho Jurljiy^ Rud 

ju risdiction of th e Courts, lu order to ascertain them 
it had become necessary to trace out and piece together 
various bits of legislation wliicii were distributed over 
no less than thirteen different enactments. Mr. 
Fitzjames Stephen* thus i n 18 71 described t^c sta tutory 
basi s of the existing Court s. F irst of all t herejEcre two 
regu lations in 1703, l a rge parts of whi <i h ha d been 
repealed and amen ded and re-amende d; what remained 
of each defined the jurisdiction and procedu re of the 
zil lah Courts of Lower Bengal, Patna, Dacca^ and 
M oorshedabad. Then with regard to the regulations 
o f the later years,^ the unrepcaled bits of them when 
discovered applied a similar system to other cities 
and to the provinces ceded by the Nawab Nazim of 
Bengal to the East India Company, and finally other 
enactments purported to extend tlie same system to 
the conquered provinces situoted w'itliin the Doab 
and on the right bank of the Jumna, and to the territory 
ceded by the Peishwa. A prolonged course of reading 


* Legislative FroeeedLa^s of the Governor-General's Counoih 
1871, p. 87. 
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and of the examination and collation of different 1772—leoa. 
enactments was necessary before any man could 
discover what were the Courts that really existed in 
Bengal. The Legislature recognized the necessity of 
re-establishing them, and accordingly passed the 
Act of 1871. 

In the Madras Presidency it appears th at the 
Ad awlut system , fr amed upon the nlan of Lord Corn- 
wal lis adopted in Bengal, was introduced m the year 
IStSi, The Civil a nd llevenue Cou rts were kept disti nct. 

Th e Registrars had lurisdi ction to try su its refe rred to 
t hem bv the Jud ge. The Judges cou ld decide fin all}- 
in suits under 1.000 rupees in value. T here were fo ur 
prov incial Courts of Appeal; jmd ^ Sudder Court 
co nsisted of the Governor i n Counc il, wi th an appe al 
fr om him in suits of th e value of 45^000 rupees t o the 
Q ove rnor-Genera l in Coi^iL In 1806 the constitution 
of toe Sudder Court was alt e red, and new Judges 
a ppointed.* A nd in 180 7 the Governor was declared 
to be no longer a Judge .t 

In 18161 a recnlalion was passed bv toe local laferior 

rfn - - , ^ tribunals. 

Legislature, in pursuance of which heads of village s were 
app ointed Moonsiffs . wi th power to trv and finally 
de termine snits not exceeding Rs. 10 in val ue. They 
were also authorized to ass emb le viiiage pnnehay ets for 
th e adjudication of civil suits of anv amount w ithin 
th eir village jurisdicti ons, the majority to decide. 

Another regulation§ empowered the provincial Courts 
to annul the decision of the pnnehayets, and to refer 
to a second pnnehayet, whose decision, if it agreed 
with the former one, was to be final. 

• Hognlation IV” of 1806. 
t Regulation ITT of 1807. 
t Regulation IV of 1S16. 

{Regnlation V of 1807. 





188 


LATEK HISTORY : 


Chapter 

VIII, 


^Bombay 


Courts. 


I g 1843 the iiroviacial Courts of ApiJcal were 
a bolighed ,* X ew zillali CN^urts were established and 
t he jurisdicti on of the subordinate Jiidg(?s and p rincipal 
Su(Wer Anieens was in creased so as to include all suits 
o f less^ \ylu<Ltlia ii lO.OCK) rupee s. Such Courts were to 
ha\c jurisdiction over Euroi)eans and Americans as 
well as Natives, and an appeal lay from them to the 
zilluh Judges. Eventually Act III of 1873 established, 
as will be Ijereafter described, a system of Courts 
similar to those ])hinted in Bengal by Act VI of 1871. 


^Vi th retra rd to the Adawliit system in the Bcgnbay 
Presidency , it a ppear s tha t tlie (/Oiirt of Director s in 
1 794 transmitted to the Goverimient of th at Preside ncy 
a copy of the regulations proposed by Lord Cornw allis 
f or the inte rnal government of the Bengal provi m^es; 
and eventually, Cou rts af_Civil an d Criminal Ju di 9 ature 
w ere constituted by the Bombay (Toverii meiit on 
pri nciples similar to thosiT on‘Courts in the 
Pr e^sidei j(?y of Bengal had been est ablished. I n 182 7 
all the Bom])ay reaulations pa ssed pre vi ously tqjhat 
y ear, with few <-Sceptioiy._w ere rescinded , and ajjiew 
code was esta blished hy whic h the system of judica ture 
wgs entirel y rem ode lled, based howev er upQ n the 
B engal B ej^ulatipus pH InJfiliLthe-Jippointment 
of jo int 2 illah Judges, whenever the state of civil 
business required it, was authorized.f 


The Ci vil Courts of Bombay, as they continued to 
exist for a considerable spa ce of tune, w'ere constituted 
by regulations passed in thniirst seven years af ter the 
Re vised Code of 1827 which enacted such modifications 
of the original system as experience suggested. Those 
regulations in turn wore subjected to a constant process 


•Act VTI of 1843. 
t Act XXTX of 18t5. 
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of p artial repeal till the law and constibufcioii of the 
Co urts in Bombay a s in wer e p laced iu a most 

u naatiafaciQry st ate. Act XIV of J8G9 was eventually 
passed^ and constituted the Civil Courts of Bombay 
in a manner which sliall be hereafter explained. 

It appears th at bo th in Madras and Bo mbay the 
ro venue oilicers Itad the ])ov\er of trying al l rent suits. 
Frr>in their deciaioiis tlie appeal lay in tj^e,Jyxmer 
rre sidcncy to the zillali (’pints; in the lattrr to the 
iSud der Cour t. I n 1800 the loca l L euisl a ture at Bombay 
passe d an Act* to divest the Court s ol. Bnyeuue of 
jurLsdict ioii in cases re lating io the rent of land and the 
use o f wells, tanks, vvatereourse.y, and roads to fields, 
and to ve st si ieh jurisdiction in the Civil Courts. 

A general C ode of (^ivil i*rocednie was first enacted 
in 1851i f, This Code, Act Vlll <j>f ISoU, w >is subs e¬ 
quen tly replaced by Act XIV of 1882 and later 
by Act V of 1903 which is now in force. Subject 
to special provisions made for the exercise of 
special jurisilictions and .special moiles of jiroeedure 
enacted for sxiecial kinds of proceedings, this Act now 
governs all proceedings in C'ivil Courts and proceedings 
in Bevenue Courts also in so far as they have not been 
modified by exociitivo notification. The executive 
government has power by similar exercise of authority 
to apply the Code or any parts of it wdtli or without 
modifications in the Scheduled Districts. The law of 
evidence now apjilicable to both civil and criminal 
proceedings is Act I of 1872. 


y. 

1772—1908. 


Revenue 
jurisdiction 
in both Presi¬ 
dencies. 


Ciienera] 
(Jodes of 
Civil Proce* 
dure and 
Kvidence. 


* Act 11 of 1866 (Pombay C.). 
t See p. 178 ant€. 
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Lateu Hiswby—The Pkovin’ciai. Criminal 
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Criminal J ustice in early times —SuJder Ni/.ainut Adawlut— 
Mahomcdan law—Uovernor-dencral supersedes the Mawab 
Nazim—roli(.*e administration in early times—Sehcine of 
Warren Hastings—Civil Judges appointed Magistrates— 
Further Measures—System of 1793—Sndder Nizanint Adawlut 
—Courts of Circuit—^Abolished in 1829—ReplaccMl by Coinmis* 
sioners of Revenue and Circuit—Criminal jurisdiction of Zillafa 
Judges—Sessions Judges—Bengal Sessions Court Act of 1871 
—Act of J872-Criminal Justice in Madras—Criminal Justice 
in Bombay-—iSudder Nizamut for the North-West l^rovinces— 
Police in Bengal—iSupcrvision of Police by Magistrates— 
Zillah Judges declared to be Magistrates—Police in Benares 
—Assimilated to Bengal—Pf»b‘ce Officers—Darugahs— 

Mohurrahs—Jemadars—Watchers—Control by Commissioners 
of Circuit—Police in Madras—Police in Bombay—General 
condition of the Police—Sir ('harles Napier’s reform of it in 
Sind—North-West Provinces—Bombay and Punjab—Oudh— 
Modros-Act V of 1801. 

Th e Bcliome for the administration of criminal as we ll 
as o f civil justice in Bemral is attributable to War ren- 
Hasting s. T he principle originally adop ted was to 
re tain the Mnliomedan law and law officers anil Cou rts 
f or the rapression of crime, subject to the superv ision, 
n ot apparently very close or effective, of the Gov ern¬ 
ment. A scheme of police was also prepared an il 
u arried into executio n. But in the year 1793 the 
w hole sjystem of criininal and police, as well as of civil, 
ad ministration was remodel led, by the light of the 
experience of twenty years. 

It appears* that Criminal Courts, denonnina ted 
F onjdary Adawlnts, were first appointed b Ben gal 

* See Begnlatioii IX of 1793, l*namble. 
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for tlie trial ol ji eiaons. charged jwitli. oriincs or mis- 1772—1872. 
demeanour s pursuan t to the reguLa tions jpassed,.by_ the 
Pr esident in C ouncil in 1772. The Collectors of / 
Jievenue were dir ected to superi ntend the pro ceedings * ' 

of Gfficers_in thos e Co urts^ _an d <)n trials to see 
that the_necessa^ were summoned and 

examim^^ due weijjht was allowed to their testi- 
rnoijy, 

iinpartial, > __ 


A Sudder Niziunut Adawliit was established at Judder 


Moorshedabad under the s tipeiintendenee of a Com- Adawlut. 
rnit tce of Revenue for the purpose of revising th e 
])roece din<j;s of the provincial Courts in capital cos es. 

It was u pon the abolitio n of that Committee that the 
Niz amiit Adawlut wa s, for the fir-st time, brou^d it to 
Calcutta. The history of the provincial Criminal \p\ 
Co urts down to the year 1775 , when the Nizamut 1x3^ . 
Adawlut was carried back to Moorshedabad, hasj 
already been described.* T he Foujdary Adawlut s, ' 
however, did not work successfully under the superin* 


f OTidene^. of the F.ast Inflia GQllUtSUyO;r 

th e discharge oL the duties entru.g. ed to the Gove rnor^ 
Cener al, as head of the Nizamut Adawlut or Suprem e^ 
Penal Court of Calcutta, loaded him with a weigh t of; ^ 
b usiness and of responsibility froinf which he sought .vv 
to be relieved . Th e majority o f the nPouncil t ook - 
adv antage of the_circ umatance to restore to Maho med. , 
Ileza Khan, the Mahomedan Dewan to whom .1 have 
frequently referred, the siiperintemlftpeft ■ nf penal 
ju stice and of the Criminal C ourts throughout^ the 
c ountiy ; and for that purpose, removed th e seat of the 
Nizamut Adawlut from Calcutta back to Moorsh^^ad. 


*See anfe, pp. 29 to 31. 

tMiiri Hirtory of Vol. m, p..485. 
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Daring tlie fifteen years which elapsed before th' 
N izamat was a gain restored to Calcutta, the_c^tirs< 
of the adm inistration of crimin al jus tice, apart f^pn 
the jiirisdictiou of thc„ Sm)reme Courts _waa that. th 
Mahomedan^ tribunals administ ered Mah ^medan^ lav 
under the g ene ral coi^ol of ^ but subject ii 

each Court to the supervision .of English ai^ 

In 17 9(h it ..was determined by Lord Cornwallis 
with reference to the administration of crimina 
justice,* that the future control of so important £ 
branch of Go vern ment ought not to be left to the_ soh 
d iscre tion of aiiy. najLiv^^^ 

whomsoever”. That year is an important epoch ii 
the history of this subject. *B y the regulation s ther 
passed, thejgowers pf the Nawab Nazim p assed to _tht 
Governor-General in Council, and the system oJ 
criminal justice was entirely rcmpdcdlcd. 


Satafei^a * Before proceeding to explain the nature of the 
Mxly times, system then established, it will be necessary to describe 
the scheme of police administration which had been 
: in force. Originally th e zemindars appe ar to have 
been the persons who wctc respo nsib le forf the pu bhe 
^.^7 a nd the maintenance of the public roads.]; 
There was a clause in the engagement of these land¬ 
holders and {anneEa.of land hy whidLthex^-^i^-1^^ 
toJm gp the peace ; and in the event of any robbery 
^ ibeing committed on their respective estates or farms, to 
>■ • produce both the robbers and the property plundered. 

' \' JiI72» however, the Fouidar v jurisdiction of the 

zemindm w as transferred to tha Adawlptg - for 


* Beaufort’s Criminal Digest, p. 10. 
tSee Preamble to Regulation XXII of 1703. 
t See Bengal Council L^islative Proceedings, Vol. V, 1871, 
p. 142, Speech of the Lieutenant-Governor. 
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chakaran la nr! had Jk'oii resumed, 0 i:d collusion was 1772—1872. 
constantly proved or suspected between the perpetra¬ 
tors of offences and the officers who ivcfre inaii-.tained 
by the holders of land. 

A ccordingly a ^*eneral system of poJic<^ be came one s^iiciue of 
of the i^ rcatest wants of t he country. aniOIr. Hastings Hastings, 
in 177 -1 di\ided Tje ngal f<>r x>mpo^-o^ of p^die e into 
fourteen di fferent clistricts. Thgygrmdar s were appoin ted 
o ver them, landholders were enjoined to assist, ehakar an 
l ands were again ^ipplied to their oriLdna l desig^n ; " 

an d Foujdar s were apj)C) inted to app rehend all offenders ‘ 
ag ainst the public peac e. Tins system proved a failuTc, 
and lasted a very few 


l iil7«Sl the Fonidars and their snbordinate tlian na- Civil .Tuclgeii 
da ys were abolished, a nd the Jmlges of the Civil Cou rts 
w ere invested with the power, as Magistrates, of 
ap£rehendiDg and brinni mi to trial offenders in their 
d istr icts. Th eir duty was t o forward them to the^- ’ ^ / 
Darogah of the ne.arest Criminal (’onrt; the powder of . ' ‘ - 

p unishment still resting vritb the Xaboh’s Court. T'.he 
zemindar, by special permission of the Uovenior- 
General in Council, vjas sometimes vested with a 
similar power. 




Sub-seipiently t he Civil Judges were vest ed with Further 




au thority to Lear and d ecide complaints of slig ht 
off ences, an d mider certain restricti ons t o inflict corpor a I 
pu nishnie nt, and impnAtt finng nq nffonfWft And ill’ " ^ 

order to afford the Government some oversight and^'^^' V 
control over the penal iurisdiction of the country^a " 
new oftico* was establis licd at the Fresideney un der the ^ 
im modiate superint endence of the Governor-Gen eral,^ , i 
To this off ice reports of proceedings, wit h lists 

-^-—-V"}“1’ 

•Regulation IX of I7IB, w. 31, 33 andSe.'-’-*• ’ *- • ' ; \ . >, 




.J?.. 
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^ * com mitments and convictioiiSj were ^vpry 

** mouth, and an oMicer jind er t he Governor-General, 
with the title of Tienianh ramcr to tlie 
was appointed for the . trans«nkctiQn, 

“ But* the numerous robberies, murders, and other 
enormities, which continued to be daily committed 
throughout the country, evinced,J;hat. 
tra.ti(>n^of criminal justice was in a very defective state; 
and as these evils appeared to result principal ly from 
thejgreat dday w hjch occ in bringing uJienders to 
punishment and to the law not being duly enforced, 
as we ll a s to other material defects jn the..cpustitiitiou 
of the Oriminal Courts ; and as it was essential for the 
prevention of crimes not only that offenders should be 
deprived of the means of eluding the pursuit of the 
olliccrs of justice, but that they should be speedily and 
impartially tried when apprehended, the Ct>vrtrn or- 
General in Co unciljassml certain reg^ulation 3rd 

Dec ember, l790rnataLb lighing CQi]ria.cLLCircnit iJie 

super^en(ifiUce,.otEi^ Judges, as sisted by N atives 

R^ersed in the Mahomedan law% for trying in the first 
instance persons charged with crimes or inLsdemeanours, 
and e nabling the Gpyernor^^ gnd theJ^ 'embera 
of the Supr eme Council to sit in the Nizamut A^ wlnt 
(which was for that purpose again removed to Calcutta), 
and suoerjntend the adminiatratinn nf criminal j ustice 
th rough out the proviiij^s;’\^ The regulations so passed 
in 1790 were, wdth amgmiin ents and aItc iafaDS._re- 
enacted in 1793. 

Thus in 179‘j the w hole criminal and police adim nis- 
tration of the country wa s remodelled in p ursuance of 
previous regulations. f^ The authority of the N abob ; 
NagmP was aSoGiSied , a nd the GovernQr-( jjgjjyg^ and 

** f.‘ •/6iA, see Preamble. 
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formod Ada whit, having 1772—1872. 

gcnerarcoiifrol over the Ciiminal ('ojirtb. 


By Resrulation IJ of 1S()I, the Court of Nizamut ^ 
Adawlutj, as well ab that of Uewanny \(lawlut, wliich ixduMJui 
liad up to that tiiiu* <*ousi‘itod of the Go’'erii()r-rit'Licral 
and the Memboib of Council, was directed to la* coiiipobod 
of u Chief Jutlgp and I’uibue Jacigeb'*’; aini iioui that 
time ])oJh_^ (^ourts exerc ised their fun(dion.s distiuet 
f rom the Ie^isI ative end ex<H.*utive authority of t'*e 
State. The proceedings of those Courts wen* not 
required from that time to be kept in Kngli-ih farther 
thau tjic Courtb might ijiid ron\enient and i*(»ii(iurre 
to regularity., nor were «*opies of thi* proceedings of 
(‘itlur ('ouit to be thereafter required, exeopt in eases 
of airpeal to llis Maje ty iu Coaucil, or of refereiu e to 
the (loveruor-deneral iu Couneil. In lattr years the 
nuiula-r of j^udge*® was inertU'.ed, as in the Sadder 
D owan ny A^iawdyt [• 


Nevi ill rank to the Xizamut AJawInt eaiue four (‘ouite 
(\)urtb of Circuit. s \diseqiit*ii t IV incieased in number as 
ot hiT pjoviuces w ere addcnl to the Bresideney. l^jy,*b 
C ourt was cornnosed qf^the sa me Judges \Aio snt rn the 
or ovlucial Civil ^'our t of and o f tlie C^azee. and 

Al ooft<»o, attach ed ther^io. The duties of the Court of 
(*irc uil^ ipeluding th e gaol d»*Iiveries a t the n riiyipal 
btati ons. were in ordinary (*abes T)erforin(*d by the 
.seco nd^ third. an(L fourth Judge, in regula£ s uceess ion. 

I he first Judge reiiiainiug iiL.lhe prim*ipnl jdiiHon, I 
unless otherwise ordered to coiidnct tlicimblie business, 'j 

» m > *«• wjwm.. 


* They were aaaistod by the head Cazee of Bengal, Behar, Oriasa 
and Bonam. For this ofScer, see Ueg. IX of 1793, Sec. 67, Beg. 
XXXTX of 1793, and lleg. XLtX of 1795, which extended his 
jurisdiction to Benares. Soo farther Bog. VUl of 1809, which 
provided for the abolition of the office of Cazee. 
t Bog. Xn of 1811. 
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These Courts of Circuit c'ontiuucil to exist till 
the year^829, when they were abolished by Kegulatiou 
1 o: that year. They were considered tp have faded to 
allord promi)t aduunistratiou of justice. 

Accordingly, in that year, Jkuigal W'as divide d into 
twciity divisions under twenty Couiiiiissj()!iers^^^.o^^ 
ll ovemie and Cir cuit, who were cuitr usted w dth the 
powers forme rly vested inthii C ourts of Ci rcuit, togeth er 
with., tkose belonging to t;he 

former to be exercised under the aut hority of the 
Nizaniut. Adawlnu tlie latter under thi\ cuiitm a 
Siidder Board of JiCyeiiue. The Governor-General in 
Council WHS empowered to <lii;eet any Commissioner 
or Judge to liold the .sessions of gaol 
city or yJllah, with the powers and authority of any 
Court ol CircMiit. (.^m imissioners tliui^ b ecame, the 
Cri minal JujgitS.,Jill- imp ortance. Ij^'O 
yea rs aft erw^ar ds it was found that t he lajb onrg ca st 
ujjon the Coirnmssiom^^^^ heavy. 

Thereupon in the^e^ar 1831* the Mag istrates were 
auth orized to refer toj^lie native offic ers, t hat is the 
Sudder Ameens, an y crinunjjl „ for investigation^ 
although such Ameens were not authorized to make 
any commitment. By another regulation of that year,f 
zi llali and city Judges not being Magistrates we rf^ 
empowere d, w^ hen order ed by t h e Gov^^^nr-Gij npml in 
Co uncil.,to„c oMnct^thn,.dutiea oLt he ses si ons, to try 
^oyPfflitment s made by Magi stiatcs. and to hold gaol 
cft ch dist rict a t least once in every mont h. 
Thus the Judges oi[ t he country were fir st 

the Commissio ners of p i vision. secondly, any Ci vil 
Judge whom the Governor-General might temporarily 


* Regulation V of 1831. 
t R^pilation Vll of 1831. 
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appoint to hold sessions under the llegulation of 1829, 
or might generally invest w jurisdiction 

under the Regulation of 1831. 

w^n 1832 it was considered desirable to enable the 
European functionaries wlio presided in tjip for 

the aduiinistratipn of criminal or civil .juslice«.. to avail 
themselves of the assistance of respectable natives^ in 
the decrision of suits, or in the conduct of trials which 
might come before tlieiu. Provision was accordingly 
made* for referring suits to a panchayct, or for consti¬ 
tuting assessors to assist the Judge, the decision however 
being vested exclusively in the officer presiding in 
■Court. 

The practice wliich grew' up under this state of the 
liiw was for the local Governments to appoint particular 
persons to be “ Dist rict and Sessions Ju dges ".f There 
ar e, se veral passages in the Regulation o f 1831 and iu 
Act VII of which ass^^^ of such 

a functionary a s a Seasiomi Ju^e; but there was no 
e xpress legislative authority for his existence, nor for 
the power of the local Governments to appoint him. 
In the Criminal Procedure Code of 1861 reference Is 
m ade to a C ou rt of Ses s ion, bu t in Bengal and the 
^orth;;We^^ Frovi nccs. the pow ers which tliQ 
Sessions Judges assumed to exercis e wrere derived from 
the old C our ts of Cir cuit. Neither in Madras nor in 
Bombay were the Sessions Judges directly connected by 
law w'ith the Court of Session referred to in the Code of 
Criminal Procedure. The practice of appointing 
separate persons to be District and Sessions Judges 
was for a long space of time utterly witliout authority. 

* Regulation VI of 18S2. 

t Legislntive Proceedings, 1871, p. *^34; Speech of Mr. Pitxjames 
Stephen. 


1772—1872, 


Sessions 

Judges. 
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But it continued after the repeal in 18C8 of theRejiula- 
tion of 1831 and Act y II of 1836, to. which apparently 
it traced its existence. After that repeal the only law 
under which a Sessuma. Judge xould be appoint ed was 
the Kegulatign oi.l82d, which.authorized an oc casicmal 
transference of a Judge to criminal work. 

It was under this state of things that Mr. Fitzjamcs 
of Stephen introduced into the Legislative .Council the 
Be ngal Sessions Courts Act of 187 1. The Act provided 
for the appointme nt of Sessions Judges and Ad ditional 
Sessions Judges b y the loc^il Go vernme nts in B epgal 
and the North-Western ft It confirnicd the 

existing appointments, invested the Judges appointed 
with the character of Courts of Session within the 
meaning of the Code of Criminal Procedure 
authorized the Lieutenant-Covemors to define and vary 
the local linuts of their jurisdiction ; it confimied alljro- 
ceedings by the existing Judges, and indemnifi them 
against the consequences of acting with cmt .authority. 

The Act vras merely a temporary measure, passed 
in order to give a legal jnjisdictipn .and e^st^ 

Superior Courts of Criminal Justice whichiuulpres'iously 
been wanting. It was repealedjA,1872^..thn Criminal 
Procedure Code of that year constituting all the Criminal 
Courts of the country. 

In the Presidency of Madras a system of a dminis¬ 
trat ion o f criminal just ice was introduced in 18 02 
during the gove rnment of Lord Clivers son, fram ed 
upon the system which prevaile d in Benga l. Magi^j^tes 
\. and Assi stant Magistrates w ere appo inted, wi th p ower 
to apprehend, bring to tri al, and in lig ht c ases to inflict 
.‘petty punishment. Four Co urts of Circuit were 
esta blished, a nd a Chief Criminal Court consisting of 
the Governor and Council. 
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The sj^stem so iutrodiiced was afterwards modified 1772—1872. 
and altered. I n 1827 Assistant Judges were appointed 
under Kegiilation 1 of that year, and then* were 
constituted join^ criminal Judges of tl^if,,,.aJ]^ / 

Native criminal Judges were appo inted i n tha t year, 
without juris dictio n over Europeans and Anjcricans, ' 
and were afterwards called 

Tri al by jury was ordered to be gradually intro- ' 
duced.t - 

The Mackas Courts of Circuit were abolished in 
184^ and the Judges of zillah Courts w^ere directed to 
hold germanen^Scssions for trial of persons accused of 
crime s formerly triable by Courts of Circuit. Natives 
migh t be calle d in to assist either as assessors or as a 
jun'. 

With regard to the Presidency of BoniCay, the CYiminari 
Governpr-QfiJieral in Council in .1797 authpmed the BomUy!4 
local Co ve rn incnt to establish Courts of Civil and 
Criminal Judicature, m the Western Presidency, on^i..^ 
principles similar to those on which the Courts in the ^ 

Bengal Presidency had been established. As respects 
the administration of criminal justice, Mahomeda^n 
law did pot jgenerally in the Presidency of 

BomksiV'. Hindiis were tried by their own criminal 
l aw, Pa rsis and Christians by £!nglish law. J udges ’ ‘ 
and Magistrates’ Courts and Courts of Session were 
establishecl, and the Governor in Council had ^ a 
of supe rvision and control, an appellate jurisdiction-^ 
and a ppHCj: of granting pardon or mitigation of punish -. 

ment. ■ 

.x" 

In 18 27 the C ode was passed^ revising former 
regulations, and establishing the basis of the whole 

* Madras Regulation II of 1827. ^ \ ‘ *- ^ » 

t Madras Regulation X of 1827. ^ \ ,,, 
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judi cial and police system of Bom bay. Magistrates 
and police olFicors apprehended offenders and puni^shed 
for slight oflences. Zillah Judges and assistant zillah 
Judges exercised criminal juri^iedon; the Cmirt of 
j Circuit, held by one of the Foujd^ Adawlut Judges, 
retaining cognizance of the inost heinpps eriijies. A 
-special Court was also esta blished for the trial of political 
offences consisting of three Judges selected from those 
of the Sadder Foujdary Adawlut an d the ziilaii C^iurts. 
:,A11 those Criminal Courts were authorized to call in the 
assistance of Natives, and the law wliich they adminis¬ 
tered was set forth in a regulation* defining offences 
and specifying punishments. 

In 1830 the Provincial Court of Circuity was 
abolislied, and the O imjpal Judges were vested w'ith 
the powers of Sessions 3 uJgos and Courts of Circuit. 
Joint Sessions Judges were appointed under Act XXIX 
of 1845. 

In 1827 appeals from the special..Court.Jor the 
trial of pob’ticail offences, udiich fpruierly,^J^^ 
Governor in Council were transferred to the Foujdary 
Adawlut, whose order tlierein was subject to the 
(?onfirmation of the (Tovernment. And in 184 1 it was 
enactcxl that crimes against the State should be cogniz¬ 
able by the ordinary tribunals. 

A Court of Nizamut Adawd ii t for 

the North-West Proyinces by liegjiiktiou. 
possessing the same jiowers ^ a^..„\v.e^^ .yBatfid„i 4 „jthe 
Nizainut Adawlut in Calcutta. 

Then, with regard to the administration of police, 
it_was in 1793,^ aLahout the same time as the Courts of 

■nriBrirr " ... T ' Tr 

Circuit vrere established, placed under the exclusive 


• Uegulation .\IV of 1827. 
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charge of officora appointed to the superintendence of 
it on the part of Government. The landholders and 
farmers of land, who were bound to keep up establish¬ 
ments of thannadars and polit^e officers for the preserva¬ 
tion of the peace, w'cre required to discharge, them, and 
were prohibited from entertaining such establishments 
in future. They wen?, relieved of responsibility for 
robberies committed on their estat'es, unless connivance 
were proveil, or unless they omitted to assist the 
police. 

The Magistrates divided tlieir zillahs into police 
jurisdictipiiis, each of W'hich was guarded by a Darogah 
or Siiperiiiteiident, with an establishment of officers. 
The Magistrates appointed Darogahs, and were held 
responsible jor selecting persons duly qualified for the 
trust. The police officers were directed to apprehend 
and send to the Magistrates all persons charged with 
crimes^ .iLmf .rnistlemeanours and vagrants. The 
Magistrates and poli(;e offi(?ers of the cities were invested 
with concurre nt authority in their respective jurisdic¬ 
tions. The cities were divided into wards« and guarded 
by Darc^^hs, who were subject to the authority of the 
Kutwals of each city. 

Further, the J udges of all th e zillahs and city 
Cou rts were decl ared to be Magistrates o f the zillah or 
city Tumder thei r respective jurisdictions/aq^ the public 
gaols, W’cre p la ced under their charge. *^ortiy after¬ 
wards, assis tants w ere a pp ointed to the Magistrates 
with a l imite d jycasicmal jBxercis^^ ju dicial powers. 
'"In 1807 the Mag istrates were given.an.gxtended juris¬ 
dic tion, a -nd inj[81ffmftiit wus authozized to 
ap point othe r persons, not being zillah or ci^ Judges 
to e xercise wit h them the office of Joint Magistrates. 


1772—1872. 


Superviaion 
of police by 
Magistrates. 


Zillah 
Judges 
declared to 
bo Magis¬ 
trates. 


' Uegulation XVI of 1810. 
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Police in 
Benares. 




Assimilated 
to Bengal. 


Police 

officers. 


Darof;ahs. 


In 1818* their jurisdiction was extended, and they 
were empowered to try offenders charged with burglary 
and theft, with a power of imprisonment for a term 
not exceeding two years. 

Notwithstanding the introduction of this scheme 
of Government police, when Benares and other provinces 
were annexed, they were placed under the, Rianagement 
of tehsildars, landowners, and faixafi]£»..wh(L.iEe£ajnad6 
responsible for robberies committed within the liqjits 
of their estates, excepting night robberies on the open 
roads or in woods.t But i n 1807 all those provinces 
were divided into police jurisdictions in a similar m^wor 
to that adopted throughout Bengal, Behar, and Orissa. 
A superintendent of police was first ajipointed in 1808, 
and from 1810, in addition to the management o^the 
whole system of police being entrusted to their pare, 
they were directed by Government to submit annual 
reports of all the police occurrences within their districts. 

V arious rules were, from time to time, ena cted 
r^pectmg the dutiys^ of Jhe..Xh^ and other sub¬ 
ordinate officers of police; and in 1817 they were all 
reduced into one regulation,the whole system being 
revised, without, however, introducing any material 
alteration. The relative rank and general functions of 
officers on the thannah establishments were defined as 
follows:—Th e Daropahs^exercised a general control 
oyer the mohurra hs, jem adar s, and burkun dazes 
attached to their respective thannahs. It was declared 
to be the duty of a Darog ah to confow n to all 
tions Im might receive from the magistr ate, to pres erve 
the p6a(^ witliin the limits of his jurisdic tion, and to 


* Regulation XII of 1818. 

t R^ulation XVII of 1795, Regulation XXXV of 1803, and 
Regulation IX of 1804. 

t Regulation XX of 1817. 
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report to. bim a]] occ connected with 1772—1872. 

and to discover and apprehend offenders, to execute 
process, and obey all orders transmitted to him by the 
Magistrate. The^Mphiirrah was the second officer ^t Mohurrahs. 
the thannah, his duty being to preserve .the xeasords*"""*^^ 
and writ e reports, and to exercise the powers of a 
Darogah in_the absence of that functionary. ^The 
Jemadar was the third officer, and could exercise the Jemadars, 
powers of a Darogah in the absence of both the Darogah 
and the Mohurrah. His duty was to sec that the 
burkundazes wcrc..iiLattendancc at their posts properly 
armed, and that all prisoners and property brought to 
the thannah were duly guarded. He acted under the 
orders of the Darogah. The i>olice officers generally 
were direct(Hl to obe^’ thfi orders of the superintendents 
of police and of the Joint and Assistant Magistrates. 

Village watchmen were directed to be employed within Watchers, 
the limits of the authority of the Daxpgahs, and to be 
subject to their orders. In those towns and villages 
where Darogahs were stationed, the duties of watching 
were performed jointly by the police officers and the 
village watchmen. The kutwals and police officers in 
cities and towns were to be guided by the regulation, 
so far as it was applicable to them. 


Tn when the finiirts o f Oirenit were abolished. 

the mairis t racy and the police /were placed under the sioners of 
superiiitendence and control, of Dommisripners of 
Ci rcuit , who replaced those Courts and succeeded to 
their powers. The office of superintendent of police 
was a t the same time abolished,^ and its duties were 
assumed by the Commissioners. In 1837y howe ver, 
provision vras made for re-appointing _superintendent'8 


* Rcffulation 1 of 1829. 
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of police, wlio thereupon were empowered to exercise 
the functions of the Commissioners. 


N o g e ner al sjx'stcm of police was iiitroducexl into 
Madras w^hen the system of Criminal Administration 
iva-s first established. The Native system wa.s retained ; 
village watchers every whjere existing under the^perin- 
tendence of the headmen of the villages. In some 
places Darogahs and thannadars were appointed. 

But in 1816 a regulation* was passed to organizeja 
general system throughout the Presjdency. Heiul&.of 
villages, aided hy village watchers, w'ere Jo discharge 
the duties of policemcji, i.e., except in trivial cases, 
arrest and forward accused persons to the tehsildar or 
police officer of the district. The tehsildar \ras the 
head of the police of the district. Zemindars could be 
invested witli police authority. The Magistrates and 
their assistants were generally chaiged. with th^ main¬ 
tenance of pe^ce. 

At the same time, a general system of jiolico-was 
established throughout the tciritories subject to the 
Bombay (5 overnment,^ly?;.. whicJL..the_duties ..ofj)olice 
which had originally been confided to the Voujdars and 
thannadars, were transferred to the lie^^of ^Qages, 
aided by wateWs. The^.atew. system was framed on 
the same plan as that adopted in Madras in ^16. In 
a., Sudder Foujdary Adawlut was estab lished at 
^ Surat consisting of . fpiur .^ empowered to take 

cognizance of all matters relating to criminal justice and 
the police, and to call f or the procee dings of &iminal 
J udges or zillah Magistrates. The J udges were directed 
to go on circuit. 

By the llevis cd Code in 1827, the duties o f the 
police were dire cted t o be conducted by the Jud ge 




• Ke!;nilat:oii XI of 1810. 
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and Collector of cacli zillah, the district police officer, 1772—IS72. 
and the heads of villages. The Magis trates and their 
assis tants were empowered to apprehend all persons 
charged with. ..criines or offences. 

About the middle of this centur 3 »^ the general <^enrral 

--... • CoiicJition of 

condition of the police throughout the country attracted the Police. 

considerate attention from the Government. 

For upwards of half a century, th e Ma gistrate 
had bee^ cha rge d with the averaight of the police of 
his district; and as with the increase of business, 

MagistratCj? becanKi.. judicial officers, with extended 
powers, they were little able to give the police the 
attention necessary to keep it efficient. Complaints* 
of their inefficiency and corruption became universal. 

Whether few or manj" in proportion to the population, 
the police was everywhere oppressive and corrupt, 
uudisciplined and ill-supervised. The Magistrates were 
either inefficient superintendents of police, or if active 
as po lieg^ „ officfirsj ..apt ...■to ^ be .. .biased. as Magistrates. 

The oarliost^attempts. at: refonn . were made in the 
Presidency Towns by appointing superintendents of 
police separate from the 

non-official Justices of the Peace, Native and European. 

The result everywhere demonstrated the soundness of 
the i.)rinciple of the separation, w-hilst the Justices of 
the Peace discharged the duties entrusted to theui in a 
very satisfactory manner. 


The first real a ^mp^- rAfarm tLp pn1iV.i> Sir Charlet 

wa s made in Sind b y gjr Char1p« Immediately of 

after the conquest of that province, he dreiv up a plan ** 


* Abont the time of Lord Wm. Bontinck. 8eo for an historical 
account of the Indian Police, the apeech of Sir B. Frere introducing 
Act V of 1S61 to the Legislative Council of India, from which this 
rintme is taken. 
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Chaptea on the jmpdjel pf the of which the 

characteristics were separate organization, complete 
severance of police and judicial functions^ complete 
subordination to the general government^ and lastly, 
discipline,^ not in the . nature of parade, but as far as 
was necessary to effective organization. Its introduc¬ 
tion was received with great distrust by the ..civil 
officers, but the total suppression of orgai^ed violent 
crime which ensued, and the conduct and efficient of 
the Sind police during the Mutiny, testified to-the 
soundness of the meaaiire.'> 

N. W. Lord Elicnborough ordered its extension, to the 

Provinces. North-Western Provinces,^.and .three police corps .were 
raised to relieve the military of the civil.dutiea...preidous- 
ly performed by theju. Lord Ellen borough, however, 
left India, and there the reform stopped. 

Bombay and 1847; Sir George Clerk, Governor of Bombay, 

Punjab. visited Sind, and r^ognizing the val ue of the Sind 
police, commenced reforms on a sinular_principle. in 
Bombay, and shortly afterwards Sir Heiiiy Law 
commenced the reorganization of the police of the 
Punjab on much the .^me plan. 

The original plan was, however, departed from 
in many particulars, and a double system of police was 
created, viz., first, the employment o ^an unorg anized 
body of burkundazes under, tlie De puty Commissioners 
as Magistrates; and, secondly,^ the formatioi^ 
coip.s under the Chief Xon miissioner. who did no real 
police work, but were empl^^^ on dut ies w hich had 
previously devplyed The system, 

although very costly, was effective, and it was these 
police corps which so materially assisted Sir John 
Lawrence to hold the Punjab and retake Delhi. This 
Punjab police was the model for the police corps of the 
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North-Western Provinces since 1857, and also for the 
police corps which existed in Ondh before the Mutiny. 

In March 1858, Colonel Bruce submitted, by 
order of Swjj^ Montgomery, a scheme on the Sind 
model for the police of Oiidh^^an^ raised a policeJorce 
to. aid in subduing the country. Three thousand 
cavalry and twelve thousand infantry took the field 
with Lord Clyde in 1858» and occupied the country as 
the army passed over it; and in 1859, the country 
being thoroughly subdued, Sir Robert Montgomery 
decided to make the police a purely civil body, separate 
from the military on the one hand, and from the judiciary 
on the other. This was done, and a constabulary 
organized for Lucknow on the model of the London 
police. Tlie success of the measure was great and 
tranquillity complete, and great reductions were made 
in the extent ami expenditure of the police and tehsil 
establislimcnts. 


Attention was first drawn to the subject of police 
refOTin Jo Ma^as by the report of the. Xortur-e-Com- 
ttussion, and the result was embodied in the Act pasiied 
by the Legislative. CounoU in 1859. The Act had 
proved ..most. sacpeaslul .in operation, and it strucl^ at 
thejroot of one of the great curses of the country, the 
detention by the police of persons ciiargcd with offences 
often without warrant and for corrupt purposes. 


In A ugust 18 60t aJPolice^Commis^^ was appointed 
in ordjM jto secure econo my and s omething like nni- 
for mity in maUere connepted.. with police...... Their 

rep ort was followe d byLi^ill. beiiui biLOUght i^ 
L egislative Co u ncil which sub sftqiimfJjL..hi>i>u^^^ a of y 
of 18fil. 


object was to provide for the reorganization 
a nd regulation of polic e thro ughout India, that i« to 


1772—1872. 

Oadh. 


Madras. 


Act V of 
1861. 
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say, in every. place to,. whicli the Governor-C^ncral 
should by order extend its jjroyisipBs. Under it the 
entire police establjshinent under a Local .Gjoyernment 
is enrolled as ont\police forces constituted and paid 
according to. the QidctiJt the Local..GOYernmeut*- Jhe 
Local Goverjiincnt superintends it it^.adjuiinistra- 

tion in each general police district is vested-in an 
Inspector-General and his subp;^natc olSicecs; and 
throughout the local jurisdiction of tha^ Magistrate 
of a district it is vested in a District .Superintenck^ and 
his subordinates, subject to the and 

direction of the Magistrate. The chief police officers 
may be invested with the powers of a MagistTate. 
Special police oiricers may be appointed for such time 
and within such liinits^as the may think 

necessary. 

The Act does not. in^aj[»y ..w«i. interf^ 
position and privileges of any heredit yy o r other 
village policre officers, unless such officer sha.!! .be 
enrolled as a police officer under. thfi.-ict, . which, can not 
be done without his consent. 

The duty of a police officer jsjpromptly;jtoj)bey 
and cxecutc^. all jr^rders and warrants laicfuUjussued 
to him by any competent . authority; to collect and 
communicate intelligence affecting the jpublic. p^ace; 
to prevent the commission of offe nces and pp blic 
nuisance^; to detect and bring offende rs to justice 

and to approbfind all persona hfi ia legally 

authorized to apprehend, ancL for whose apprehem don 
sufficient ground exists. 






CHAPTER X. 

Thk PmvY Council. 



Tnirodnrtion—History of the Privy jConncil—Nature of the present^ 
jurisdiction—^Appeals froi^ India—^From the Supreme Court ^ 

—From Bengal Sudder Court—From Madras and Bombay 
Sudder Courts—Fate of early appeals—Power of the Council to 
entertain appeals—Limited by Legislation—And by Charters 
—No ajipeols in cases of felony—(.-onstitution of the Judicial 
Committee—Act of William the Fourth and snbsequout 
amendments--Acts of the Covcmor-Geueral in ('Council— 

^ Charters of the High Courts—^Effect of the Iteform Acts of 
1035. 

The history of the Courts and legislative authorities introduc- 
in India has now been sufficiently outlined and the 
existing Legislatures described. An acciount of the 
existing judicial system at present established and in 
force will complete the subject imder discussion. 

Thp highest judicial authority enforced in India , to 
which all its Courts arc ultimately subordinate, is tha t 
of the Sovereign in Counci l, in pursuance of judgments 
delivered by the P rivy Co uncil. Alth ough t ha t tribun al 
si ts in London and exer cises supre me appellate aiithor i- 
ty over other Courts besides those established in In dia, 
viz., the Court s of the Colonies and the Ecclesiastical 
Courts in E ngland, yet some account of it is necessary 
to give a complete view of the Indian system. 

fi t would require a very m inute, exam ination of of 

Engl ish history to explain hoiv the Sovereign as rep resen- Cou^ilJ^ 
ted by the Privy Council on the on e hand, and the 
House of Lords as a distinct branch of the Legis lature 
on t he other, became possessed of t he ir respe ctive 
judi cial juiisdA^o ns. dividing between them the 
ultiii Mite control over the admini stration of justice 
c, HC ( 209 ) 14 
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W hat follows i a a brief outline of th at histor y, in so 
far as it is necessary to explain the circumstance of 
India being subject in respect of the ultimate appellate 
jurisdiction over it to the Sovereign in Council rather 
than to the House of Lords. 


Even at the present day, the desi gnation “ Privy 
Councilj.Jt_should be obs erve d, can be claimed by 
t wo ent irely distinct institutions, one of which Is con- 
cer ned entire ly with the dischtirge of ex ecutive, a nd 
co rrelated legislative functions of a suWdinatc 
ch aracter, namely, the p romulgation of “Ord ers in 
It is the o ther institutioiy* cimeernpdt 


Council 

I - 


iw hollv with the discharge of judicial funct irms^ which is \ 
phe sub j ect of this chapter . Those who discharge these 
varleJ Tunctipns. bear^-bytUc'^sanieTSIIc of 
Priv ^ C^afiUlo rs- JBut n^ ^^ fill 
reas^ ^auc&^^wintmcn 
pa Si6ipatB in ah Tjm cxerm ^^^ 

e Sf^fftf^^fincfibhs ^ mentioned is. bv practice , 

confine d to such Privy Co uncillors as for the 
ti me being are members of the Cabin et. Thejeggnuse 
of ^e juc^c ial function is confined since 18 33 to a 

* Sliat ti&e8e*Wo 

distinctiy’^mcfionmg should still bear the same 

name is not an accident. They have, as indeed 
also the House of Lords (both the Upper House of the 
British Parliament and the judicial body which sit 
in that name to hear appeals from the Superior Courts 
of the United Kingdom), all had a common historic 
origin. 


The institution which in course of time difieten- 
tiated into these organs of (Government, and others 
not requiring consideration in the present treatment, 
was the. feudal Curia which the Norman Kings brought 
with them to B oland . 
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Quite early in the history of English ipstitutions, 1200~193«. 

the C uria separated into two bodi es^ (l)'^e Maanun i 

Co ncilium andwf^) t he Curia Regi s. The fo rmer was a 

larg e bod^ available for c onsultation on fixed occasi ons^ 

bv general summons^ The Uuna"R6gis oil the other 

^ ^ ■ ... 

haiid consisted of men in the King s immediate entour- 

. . . I I ■ nwy n i 1 1 l urrp 

a ge, who were at call at all times to assist t he King i n 
ffie^1scSar|^ various functions of governmen t, 

le gisiaiive^ aifmmLstra^ and judic ial. The Courts of 
Common Law, which we soon find functioning as -per- 


mane nt courts of justice, reall}" began working as panels" 
o f this smaller bo dy. Th is smalljer c ouncil, whi ch w as 
th e King*s Privy Council , la ter threw off anp ther 
jud icial organ, the Court of Chancery, pr esided over 
by the King ’s Lord High Cha ncellor. W'hom the 
neces sity of t he times forced to tak e up t he posit ion 
as the Keeper, in a spe cial manner, of the King’s Con- 
sc^ce. The resi due of the JPrivy,, C-PUiicilx. afforced 
when need arose b y the judges,^continued^ 
wit hout questi on the non-judiejal f^ petiopw of the 
CoiiHpil, thou gh they were by no means 
as suming judicial fun ctions, as the hi^ory of the Court 
of Star Chamb er and other l ike, p rero gative courts 
shows. 


Sinc e the Privy Co unc il as a whole was in the ory 
at l east a panel or organ of the Grea t Council, appea ls 
fr om the decisions of the Common Law and Chancery 
C ourts naturally lav to the Great Council w hich jaenn- 
w hile, through the acc retion upon it of t he Hous e of 
C ommon s, came to form th e Upper House of the Gr eat 
C toiiciI of Parliament . The activities of the Preroga¬ 
tive Courts of later days, which claimed co-ordinate 
jurisdiction with the House of Lords in their own 
spheres, do not appear to have been viewed with favour 
at any time by the latter body. The misuse of these 
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CiiAFxiEA Courts for political purposes in the time of the 
Stuarts led to their abrogation. B ut the ^isdiction 
which the Privy Council had already been exercising 
ofJicaring. appea ls from Uic Eiicrican colonies 
were treated as parts of the Royal deme sne) never 
came to be question^, and continued to be exercised 
over the colonies and dependencies after the restoration, 
and was extended by Royal Charters, Orders in 
Council and Statutes, without question or hindrance, 
upon every fresh acquisition of territory by or on behalf 
of the Crown. The position at the present mom ent 
has been summarised in Strick lan d v. Grave s, 11926] 
A. C. 285, in the following terms : As H is Majesty the 
Ki ng is su preme over all per sons and C ourts within his 
Do mini on, a right of appea l in all cases civil an d 
criminal exists from the hjghcst co urts in ea ch separa te 
PominmiL Coio^^ Province. St ate or Poss ession 
except in so far as the prerogative in thi s-behalf ha s been 
sur rende red. 

e3:tent and im portance of the ju ri sdiction st ill 
retained by t he Pri vy Council were pointed o ut by Lo rd 
Brougham* in his celebrated s pe ec h o n Law R^fory i as 
early as 1828 :— 

Nature of the ** Th ey determine ” , he said, “ n ot only igp un 

furkdiction. questions of colonial law in plantation cases, but^ lso 
sit as Judges^ in the last resort, of all prize c^iiaes. 
And they hear and decide upon all our planta tion 
ap peal s. They are thus made the supreme Ju dges, 
i n the last resort, over every one of our foreign settl e¬ 
ments, whether situated in those immense territories 
which you possess in the East, where you and a trading 
company rule together over not less than 70,000,000 
of subjects—or established among those rich and 


* Lord Brougham's Speeefam, Vol. 11, p. 366. 
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The Charter granted by. fiflorgft I in that jy ear6^ 
esta blished tlie Mayor’s Courte in the three Preride ncies 
an d gave a rij;h t of ajpea.1 from those Cour ts, fi rst ^ TJj 
the Governors in Council and thence to the Privy,- i 
Council, whe re the amo unt in dkputfi exceede d the 
s um of 1,000 p agoda s. i .e.. 4,000 rupees . Both the *' ‘ 
Act of Parliament and the Charter to which the Supreme*^ ^ ' 
Court of Bengal owed its existence reserved a similar ri^ 
right of appeal to the Sovereign in Council. *^e . 

sa me right was also re serve d in refer enc e to the Rec or- ^ ^ 
der*8 Courts a nd the Supreme Courts^ l^ ^ V 

Sfunba-v. Any person aggrieved by a decis iQ;L(OiL.Any 
of those Courts in a sui t the v^^ue icif which was over^ '" . 


1,1100 pag b^^^ the case olthe Suprem e Court 

of jSombak^ wh ere yaIm. oL tba'^itrinust have 
b een above 3>000 Bombay cou ld petition the 

S overem in Council, and the C minml ^as fimpowfirfid 
to refuse or to ad mit the appeal an d to yi itf ^ f p ^r-^orr ectr 
or vary s uch decision, accord ing to the Royal pleasu re. 


'rom 

odder v/a, 
ioorb. 



A\ 


Such were the regulations with regard to Courts 
established by Royal Charter. I n 1781, on the es tab- l"11 
lishment of the Sudder Court of Bengal, an a ppeals 
w as given trom it s decisions in civil suits the value, ofc>o- 
which should be of £5.000 and upward s. Nojmles^ 
a re^prescribed b y Parliament respecting the app ealsj!|.Afc 
sy authorized. Rules and orders were framed bv th ei|.,^ ?^ 
Supreme Court and ap proved by His Majesty in Coun cil ^ - 
according to the provisions of the Charter which 
established that Court. No s uch power was given by 

qiimjgll^nlati^^^^ of 1797 wfts passed m urder 





‘ to provide rules relative to appeals to th« Priw finnim il 
' decisionfl of that Court until the King*a wTafttmr ft 

Bho nld be known ther eupon. That B^^tion limited 
.;‘^Vtlie riglit of appeal in point of time to a peri^ o f six 
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mo nths from the date of the judgment, an d in pointll20o->l93g, 
of value to cases where the judgmcntjexclusive of costs I 
of suit waa^flSie valu e of R s. 5b,(H) 0. ^ 

In 1818. the right of appeal f romthe. Sadder From Madras 
Cou rts of Madras and Bombay to the PTivy:_CQ uncil 
wa s established and i n all the Presidencies reserv ation Courts, 
was mad e of the Sovereign’s right to r eje ct or receive 
appeals notwithstanding any provisionsJn the regula- 
tio ns for the pu rpose of limiting or controlling the 
exercise of the right of appeal. 

It appears that i n the sixty which elapsed Fate of early 

from the establishment of the S upreme Cou il. of 
Ca lcutta to the Statute of William IV which cons titiiied 
l^he Judicial Committee of the Privy Counc il only 
fifty appeals we re i nstitu ted. The m ajority of those 
ap pear to have been from the Supreme Cour ts, wjnch 
from first were looke d upon as offshoots from th e s 
Co urts of Westmins ter Hall the suits in them being 
carried on by Englif^h coimsfil and attomfiya and the 
suito rs in then i being ..jsithor ^Eurppeans^^ Ng^tives 
in the habit of c lose int er course with Eu ropeans. Bo^ 
the suitors and practitioner s in the provincial Cour ts 
w ere very little acquainted with the mode of procedu re 
in appe als to Engla nd, and either shrank from the 
attempt to prosecute such appeals, or from total 
ignorance as to the necessary proceedings failed either 
to follow up or to withdraw any appeal which had been 
commenced.* 


‘-V 




When a ppeals lay to the Govemor-Gener^_fg )m 
the diffei^nt fiudder dourts, decisions had been return ed 
without ahythiog being lequirod to be done by the 
parties ; confle^BCTHly Wh eh~appeal d&BfS ir^ - 
mittecl to Jingland, the parties patiently waited for 


*Morley’8 Adminiatratian of Jnatice in India, pp. 145>8, 
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a decision, but in vain, and in m any cas es t he prope rty 
I n dispute was eaten up by private and public de bt, 
and th e litigants were either r uin ed or greatl y 
i mpoverished . 

With regard to the po^r of th e Council to enter ¬ 
t ain appeals and the right of the suitor t o proioj them, 
th e general principle is that* JJie tkownJm an inlier ent 
generaljr^ht controlled by Acts o f Parliament to adm it 
appealsJfrom its subjects beyon d the^Aea s; but that 
Orders in Council and local rules are intended to regulate 
the manner in which that right shall be exercised. 


In some cases it has been considered not only 
that local rules or general principles do not authorize 
an appeal (cither because the order is not properly 
appealable, or because the due course has not been 
followed by the parties), but that they prevent the Privy 
Council from exercising any di8(?retion in advising the 
Crown as to admitting one. ^In other cases, that 
although ail appeal cannot be broug]^ as of right, yet 
the Privy Council are not precluded from the exe rcise 
of their discretion upon the subj,cct.t 


Limited by 
legislation. 


A petition for leave to appeal,t where the s um in 
dis pute was of less amount than £500 sterling, w as 
di sallowed by the Privy Counci l, because the Colonial 
Legislatme 2 jiB 4 nnaE&^ co rferred .by the 

Imperial Parliament, had by its provi sions on the 
subj ect o f ajpeals deprived the su bjec t of hi s ri ght to 
ap^. c v\.t o i 

Again, anpcala might have been brought with the 


Again, appcala might have been br ought withJih e 
lea ve of the Supreme Courts in India from their deciai onfl 
^ i n criminal cases; but upon the principle of the case 

’■ I i 

' ^ ^ \\>V V*— 1 "K \. V 

*ri ’j»>^^^^'^Maepher 80 ii *8 Judicial Committee Practice, p.U. ^ 

\ . i Ihid; p. ■''AJ *- 

•-} puvUlkr V. Aylwinf 2 Knapp, p. 72, decided iw 1832. 
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i r?*' 




just stat ed, it was held that, as the Char ter of the 1200^1936. 
Suprem e Court of B ombay was granted by the Cro wn ^ ^ 3 

in purs uance of an Act of Parliament, the C rown, 
autho rized by stat ute, h ad thereby a bandoned its . i 

prero |3;ative to receive ap peals in cases of felonw exc ept . ■: 

up on leave obtained from tlie Court be low.* ^ 

'^In anoti^ert case, Lord Brougham observed, in 
delivering the judgment of the P^y Council, that 
even independently of the statute “ it might be reason-^ 
ably contended that the Crown may point out thf 
manner in which the general common lavr right ofi 
appeal to it from colonial sentences shall be exercised | 
by a particular mode of enactment in the Charter. 

It may say there is a right to appeal to the Crown 
generall y^ that appeal shall be in yivi} cases at all 
ti mes, but shall be in criminal cases only in a cert ain I 
ma ^er and form, and I shall delegate to my Judges) 
belo w the right to refuse or to grant it , a s they se e fit 

And in the former’'' case cited, Dr. Lushiugton No appeal 
remarked, not only in England, but throughout th 
domini ons of the Crown of Great Britain, governed h} 
the law of England, no right of apppal in fftlnnies ha; 

instance the Grown has ever, by the exercise of iti 
prerogative, gra nted leave to appeal in anv sucll 
case”. 




It was therefore fully settled that in cases of 
felony, whe n the Supreme Court of Bombay or a nv of 
the Snpreme Coiirts of India had n ot granted leave to 
appejJ j^the Privy Council could not grant or a dvise 
th e Crown to grant sneh leave, w hether the appeal 
wer e from the verdict and jndgment, or were confin ed 


* Queen V. IMalJee Btfrmnjeet S Moore P. C. 272. 
t Queeu ▼. AUoo Patoo, 6 Moore P. C. 206. 




218 


THE PRIVY COITNCIL: 


Chapter 

X. 


Act of 
William the 
Fourth and 
autiBeqiient 
amendments. 


t o matter of error appearin g upon th e reco rd. Tho 
Court below alone had the power of granting or refusing* 
any appeal in such cases. 

In 1833, the Act 3 & 4 William IV, c. 41, was 
passed, and under it a permanent Judicial Committee 
was appointed for the disposal of appals and other 
matters referred to them by His Majesty in Council 
in pursuance of the Act. T heCommittee was com posed 
of the President of the Council and the Lord Chancel lor, 

* an d several of the Judges of highest rank in the k ing- 
‘ d om, with power to the Sovereign to add any tw o 
^ [P rivy Councillors as members of th e Commit tee. 

^ Exclusive power was given to it to review all sentences 
of Courts abroad which were formerly appealable to the 
. High Court of Admiralty or to the Commissioners in 
prize cases in England. In addition to that the entire 
appellate jurisdiction of the Sovereign in Council was 
’ directed to be exercised solely by the Judicial 
Committee; and power was given to the Crown to 
refer to the Committee for hearing or consideration 
** any such other matters whatsoever as His Majesty 
should think fit in order that they should advise 
the Crown thereon. Four members, and, since 1843, 
three members* of the CnmmiftAft form a giinriinn. a 
majority of whom must concur in their report o r 
r ecomm endation. The Crown, was . .empQWjered. to re¬ 
quire the attendance at thp finTnTnfijt.t^^ pnrpnaAg 

of j^e Act of any Privy CnnnnjUn^ yrhp ahmild a 
Judge of one of the three superior C ourts of Conu non 
Law . By successive Statutes of Parliament, persons 
hol ding or who have held high judicial offices in 
Ireland, if a member of His Maje sty^s 
Privy Council,^ere made members of the Committee. 


“ Soe 6 & 7 Viet., c. 38, s. 1. 
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By later Statutes membership of the Committee w as 1936. 
exten ded to Privy Councillors who hold or have held * 
similar appointments in the Dominions. A further' 
e xtension of membersTu p was mtuie by the Appellate^ 
J urisdiction Act of 1908 in favour of p er sons, not . 
exceeding two in number at a time, who m His Majesty. 
may appoint in t h is behalf^ wh o be ing a Privy Coun- 
cillo r is or has been a Chief Justice or Judge of any 
Hi gh Court in B ritish India. Recently the Appellate 
Jurisdiction Act of 1 929 has authorised the appointm ent 
by Letters Patent of two ad ditional s alaried me mbers 
of the Committee from am ongs t specially qualified 
pe rsons who being a Privy Councillor is or h as been a : 

Judge of the High Court as defined in the Indian 
General Glauses Act or is a Barrister, Advocate or Vakil ^ 
of not loss than 11 years’ standing who practises or has'^ 
practised in British India. Under 6 and 6 Geo. 
c. 92, the Judicial Committee may now sit in more than ^ 
one division at the same time. 

The .Tndinial bsivn pnwer tn Or 

direct the examination of witnesses ; to 

remit t he cause to the Court below for reheari ng, either 
generally or with respect to certain points; and upon 
such rehearing to take further evidence, to admit 
evidence before rejected or reject evidence before 
admitted, and to direct issues to be tried in anyUourt in 
Her Majesty’s dominions abroad. 

AH a ppeals were directed to be wjfhiTi^tKA 
ti me fixed by anv existing law or usag e, or within 
such time as should be ordered by the Council. Then 
with regard to the pending appeals (where there had 
been a delay of two years from the date of their 
admission) from the Sudder Dewanny Adawlut in 
the East Indies, t he Act recited that transcripts of ^ he 
proceedings had been received, W that the auitors 
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had no t duly prosecuted tho sam^ a h<»fl.rmf>- and 
th ereupon it empovrer ed the S over pifpt in fioiincil to 
give such directions to the East India Company-^ nd 
other porsom as should. he necessary for the 

purpose of bringing^ tho^ appeids .to. a.heaiiug. 

In 183 8 an Orfer in. Oouncii waa issued which 
limited appeals from tho Supreme Co urts-ia -hHlia in 
^'|ioint of time to six months from the d ate of the |u dg- 
C ment and m point of value to Rs. 1 0,000 instead of 

^'Rs. 50,0(»0. 

' V . 

^ As soon as the old appeals from the Sudd er Co urts 
' in India had3€!0a.deterjuin£d. AQ.-A£t~ura8..passed* 
■which provided that from the commence ment of the 
iyear 1846,. jill appeals admitted by the Sudder Court 
j should be taken to be abandoned and wi thdrawn b v 
f«on%nt of tliojarties thereto unl ess some procc^ings 
'I therein should be taken in England w'ithin two years 
[.after the arrjval of the tramcript. 

After the amalgamation .of ..thg... B apreme an d 
Sud der C ourt s by the High Courts A ct of 1861, fresh 
Orders m ^uncil were issued, those now in forc e bein g 
^ Orders ip _^uncil, dafc^ t he 9th of February 1 920. 
amended bj^rders in Council of 192J aiuL1928. 

"^n 1863t a n Act was pas sed t o regulat e the 
admission of appeals to the Sovereign in Council from 
certain judgments and orders not subject to the general 
regulations; but this was repealed by Act YI of 1874 
which consolidated and amended the law upon the 
subject. This Act.was itself repealed and then re- 
e npeted word f or word by Act X of 1877. and the^ by 
Act XIV of 1882 (the Code of Civil Procedure), secs. 694 

*■ .i *8 & 0 Viefc. 0. 30. 

, ■■■ ' tA«nofl863. 
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to 616, rc-enacted again in secs. 109 to 112.and Or 45 of ]2(K»— 1936 . 
the Civil Procedure Code of 1908. Appeals are directed 
tojie to the Sovereign in^'ouncil from an^ final decree 
passed by the poirt or any oth^^ 
appdlate jurisdiction in all cases where the amount, 
or value of the matter directly or indirectly in dispute^l 
is 10,000 rupees or upwards; but where the decrcevC 
appealed from affirms the decision of the Court inime- 
diately below it, the ap peal must involve,some^ 
su bstantial que stion of law. I n otAer cases, an e^ppeal v 
only lies when it is certified to be a cj^e fit for appeal. 

Nothing, however, in the Act is to bar the un¬ 
qualified exercise of the Sovereign's pleasure, or 
to interfere with the rules made by the Judicial 
Committee. 

The Charters of the High Courts give a right of Charters of 
appeal to suitors m an y matter not bei ng of criminal OonrU. 
j urisdi ction from a ny final j udgment,. .decree or ^order 
of tho se Courts ma de on appeal, or in the exercise ^ 
of or iginal jurisdietjon by a majority..rf. 
of Judges,, or of ^ a^ Court from which ^n 

appeal does no t lie to th e High Comt itself. The 
right so conferred is subject to th e proviso that the 
matter in dispute is of v alu e of npt . Jess ^ than 
R r. Jo.OQO . or that such judgment, decree or order 
involves directly or indirectly some claim to property 
of that value. A n appeal also lie s...fro m an y other 
fi nal judgment, decree or order when the__ JIigh 
Co urt shall declar e that the._.casc_is a. fit one for 
a ppea l. 

The High Courts under th^ Cha rter, g rant 
le ave to appeal t o the rnyy.'.Cpimcil. from any 
preliminary or inter-locutoir judg m ept, deexee. ..o^ 
or jer, or se ntence in any matt er jmt,bfiiim.xiL[j^ 
ju^iction. 
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Further, a jjower of appeal is given (provided the 
High Court declares the case is a fit one for such appeal 
and under such conditions as it nuiy require) from 
any judgment, order or sentence of H igh Court 
made in the exercise oLoidgiml 
or in any criminal case where any point or points of 
law have been reserved for the ojuaiQU of thfi High 
Court. 

Tlie High Courts are directed by their Charters in 
all cases of apiieal to certifyjuid transmit t ^ the ]£f ivy 
Council a copy of the proceedings so far aa th (?y r*^late 
to any appeal, and^pf the reasons given by the J 
for or agiunst the judjjmcnt ^^pealed against. The 
High Courts are also bound to execute the judgments 
and oi:dcrs.-o£ the Pri\;y Council. 

In what manner the establislunent of a Federal 
Court for India, under the provisions of the Govern¬ 
ment of India Act, 1935*, may affect the jurisdiction 
in appeal of th e Pri vy Council^as ou^ined^ a]^,ve has 
been indicated iiLChapter JVl, (pp. 137-138, ante). The 
new Government of Burma Act f has given a right of 
appeal from every decision of the Burma High Court 
in which a question may arise as to the correct in¬ 
terpretation of the Act or any Order in Council made 
thereunder. 


* 26 Geo. V., c. 2. 
t 26 Geo. V., c. 3. 
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Separatio n between Courts of Presklenc^’' Town and Mof nasil—^In 
laws and procc.nitiro—Fir st attempts to amalgamate them— 
Abolition of i Sunreme Court s—Bill int rodneed to est ablish 
Hi gh Co urts—Indian High Ac t—Charters of High 

Courts—Civil jiimdictioiL-.iif.. Bi>tnrriLl High ^Iriginal 

—Extraordinary original—x\p]ieliate—Criminal—Testamentary 
ami intestate—Matrimonial—^!dadras and Bombay High C>onrts 
—Allahabad, Patna, Lnhon*, Bungoou and Xagpnr High 
Courts-Result of the establishment of High Courts—Punjab 
Chief Court—Punjab High Court—Other High Courts—High 
C<jiirW pouera under the Aet of 1935—Retention of the old 
Presidemry Town system—Insolvency Courts in the Presidency 
Towns—Insolvency jurisdiction in the Mofusail—Vice-Admiralty 
Courts—Divorce Courts. 


The previous ch apter was confined to tracing the Separation 

histo ry of the iiidicUTnstltutions which were establi sh- couru^of 

ed ill the Presidency Towns and Mofussil. to account for Presidency 

—---— - -- — — - ^ Town and 

th eir wide separat ion, their dissiinilar origin, their Morussil. 

I <Mig retent ion, and the very slight tendency towards ^ i . 

amalgamation which W^^a3"ex1liibited. T he inco n- y , . c ^ 

ve niences o f such double syst^^were numerous, but . » ^ 

the differences in the procedure observed, and in the v 

laws admimstered by these rival institutions, as well as 

the existence of a strong party feeling in favour of 

maintaining tribunals which should exercise exclusive 

jurisdiction over Europeans, rendered such system 

extremely difiieult to abolish. 


With rejgard to the laws administered, the Courts In lavrs 
estalHLihed by the Crown and Parliament for the most 
part applied English law, both civil and criminal; 
exceptions being made, iii favour of Hindus and 
Mahomedans, that in suits agai nst parties of either 
( 223 ) 
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of those religions, by whomsoever they might be brought 
wfcetirer by Em^ppeans or Natives, the law of the 
defendant should Their proceedings also were 

governed by the English law of procedure. tJntil 
l^Sr they for the most part were amenable only to the 
legislative authority of Parliament, and to such regula¬ 
tions of Government as tlic Supreme Courts might 
('hoose to acknowledge and register. 


The Mofussil ^nrts, on the other hand, had nothing 
to do witli iSingli^lawVhi^^^^^ were amenable in all respects 
the r^liilatrohs of Government; and when Hindu or 
5l alTomeda ii' Taw did not apply, or when no regulations 


were applicable, were directed to proceed accoj^^^^ 
ju^cC^quil'y, and g ood conscience. That is to say, 
ill cases' Jor VKich no law was provided, the J udges 
were author ized to use the best discretion they possessed. 
Originally the numtier of cases for wliicE ho specific 


law existed must have been considerable. For, setting 
aside Hindu and Mahomedan law, there was no law of 
contract, no law of succession, no territorial law, no 
law of evidence, no law of administration of deceaseds^ 
estates. The wide field, from which al l specific la w was 


absent, ]^asgraduaUyredaimt‘diMit brought 

within the limits ot civilization. But the process was 
very gradual and, until the establishment of the Indian 
Law Commission and the Imperial Legislature in 1834, 
could hardly be said even to have commenced. From 
that date, however, it proceeded very slowly, and it was 
only since 1858 that serious and effective progress haa 
been made. 


The procedure of those Courts was s uch as was 
from time to time prescribed by the regulation s, which, 
by the constant process of repeal and amendment, at 
last gave a very uncertain and obscure expression to 
the rules which they provided. 
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Before ttte work of atna1iy>inialiiig tliese two rival 1772—1936. 


sets of judicial institutjcms (uRijd ju)ss^ 

wjfTij It was absolutely necessary to make some attempts Firet at- 
to bridge over the wide gulf which separated tlu^ laws 
which they respectively administered, anil the procedure 
wliicli they respeiitively observed. Tlie,.abiJition of 
the J'^ast India Company, the assumption of direct 
re sponsibilit y of governmcnt 1 )y the English Crown, 
and the consolidation of the Indian Em pir e under the 
Queem which (leciiired in 11^58, favoure d the w ork of 
an ialiramati on which the influences o f a cent ury had 
i mpede d and prevented. Policy suggested that in 
re-establishing and (ronsolidating the new einj)ire, 
something more was retjuired than an imperial army, 
government, and legislature. A uniform criminal law, 
a uniform svstem of Courts of civil and criminal proce-'■ 


dure, and i n the end a uniform civil law. so far ag. 
excl^ivi! rights to personal laws, based upon religion, 
would permit, and as far as j)ractical>le, eijual liability 
to the juiisdietion, w efo reiiu ireil as a basis uiunLwliich 
to found a just as w cIljaij.Ml..AdlRiRi«tration. 

In the n ext t hree years after the proclamation of ^ 
the Quee ijf first the C ivil Procedure Code, and then the 
and almost iiiunediately afterwards the i 
■ Cn miiian^cedure Cck Icj all of which had been long in^ 
preparation, w ere e nacted. The y applied to the wh ole 
empire, and all Courts were governed by the procedures 
th erein laid do w;n. exce pt the ^uprenu? Courta jaud 
those established bv Iloval Charter. 


fWhen these Codes liad been passed, a very long Abolition" of 
' ‘ If ■ SSnprcme 

stride had been made iii the direction of one uniform Courts. 

8:^em for the administratiop of justice in India.^ The 


next step was to abolish the Supreme Courts in the three 













THE SUPERIOR COURTS : 


CflAPTISK 

XI. 


Bill iutro- 
daced 'to 
estnblibh 
High Courts. 



tne jatfWSCT , TUe plan liad long"¥ecnTircoi^^ 
SouTuTTiict the continued existence of the Supreme 
Courts, alien as they were from the rest of the judicial 
system, was due to the high character they had main¬ 
tained, and the confidence which W'as reposed in them 
hy tlie public, and to tlie divergence in law and procedure 
to wliich I liave referred and to the long delays in 
maturing and })assing the three Codes mentioned above. 


Those th ree Codes were pas sed respect ivelv in tin* 
yciara 1859, ISbO, and 18(U, and in tlm last of those 
three years a Bill was introduces! into Pariiament for 
the ^tablishnient of the ILigii Courts. As far bafijv as 
' l ^-~ in the evjdeii^^ which was given before .the 
' Committee which sat on JEasLliidiun afifftifs, a..strong 
' opinion was ex])ressed |>i^_those inost cpinpetopt to 
give it, that^t wa s tle^ yrable with a view to the better 
ad mi ni strat io n of justic e in India that the Sup reme 
npUtU jahju^^ be 

consolidated iu^Q.QpejSo us (in tlie stereotyped phraseo¬ 
logy) to unite the legal training of tlie English lawyers 
with the intimate knowledge of the customs, habits, 
and laws of the Natives possessed by the Judges iu the 
country. 


When »Sir C harles Wood introduced tin* Bill in 
1803, he was anxio us to include a provision for effecting 
that object, and t o empower Her M a j^^^ty her 

C hMter for the establishment of a unitcdX^o iirt. But 
the members o f the Indian Law r!o fn|YiiHsinn though 
they approved of the proposed change, tbouglitjthat 
. it would be useless to attempt to unite the Courts till 
the Codes of Procedure were established. A Ro yal 
Commifli^jpTiy howavAr, wrh to obtainjUxe. basis 
o n which the forms of p rocedure could be fra med. 
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It is worth wliile to observe that Sir Charles Wood, 1772—1936. 
in introducing the Bill of 18^ 1 into the House oi^. 
Commons, lai d special stress on the adv antage.ja£ the ^ 

Judj Lfes of the new* (\jn rts goiny on circuit to^ try ^ 
iTi minal case s. He said, “JS¥e shall have one Supreme 
(■ourt, on e solo Court of Appeal instead of tw o; and,., 
inasmuch as the administration o^ustice in,thj^ 

Courts dcjynd s on the mode in which the appeals ^nt" 

up froni^ theni the.Co urt. t) ius. 

constitu ted, will, 1 hope, improve the adininj^Jttation^ 
of justice srcn erally throughout Ind ia. It is notoriousc 
that the greatest confidence is felt by the Matives in the 
administration of justice by tlie Supreme Court even,_. 
at present. Xow, according to the provisions of this\c 
liill, the J udacs (iL tlic. Snm'v mc Cour t be.&ent on,, 
circu it throughout the country . The, effect of Ih is - 
will be that in iinj)ortant cases occurring in th e various i. 

(1 i stricts, justice, aii in this country, will be administe red - 
on the spot by a trained Judge . A t present. iL an 
En glishman commits a crime which ma y «ubjpfA him to 
s erious punishment, he and aU^he_witii£Bse^jDa^ bo 
br ought to Calcutta, and the case must 
Jn future an English Judge going into the country will 
be able to try these cases. At presen t, when a crmie is 
co mmitted up-comit ry by a Europeap, the necessity of 
bri nging him to Calcutta amounts in many^ cases t o an ^ 
nh snlutf* jc»nial of justice . It may 1>o impossible in a 
country like India to bring justice to every man s door, 
but at all events the system noiv proposed will bring it 
far nearer than at present; and when criminal offences 
are committed by a European—happily such instances 
are rare—theim partiy^ administration of jjustice on the 
s pot wi^ produce a most desirable influence on the 
minds of the Nativ es. 

• Ifansard, 1S61, p. 647. 
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was empowered to e sttJSlishT by fetters Pateni. a 
. Hi gh Court ^ the Bcn<ral divi^m of the P^i deuc;^: of 
' Indian High F ort W illiam arid also at Madra s and Bonioay ; a^dit 
^Courta Act.^ enacted that t her e uj)oii the Su 2)reme CoiHts.^.iMiJhe 
Courts of Sadder T)t^*wqniiv Adu\vlul,.Ji?d.-»Suddpr 
' ^ jor^T^^ k .iybfllishgt- 

vO A jurisdiction and powtii^ of the High Coiir t< 

were to be fixed the Letters Patent. Th e Cro wn 
was also empowered to establish a HigTi CVairt iii.the 
North-Western Provinces. 


Chartera of Tliereupon Charters were i.ssu(jd i n I8G 2. and 

High Courts. 

• afterwards new Charters in i865, coristhutiug^ the 
*9 High Courts in Bengal, Jluffras, and Bonftay. 

^^1 juris; , That in Bengal was vest ed with ordinarv original 
Bengal IIigij' civil jurisdiction w’ithjn .tfi9^L^>f!«il. ^ Calcutta, 

Court. i. yj, within such local limits a s inig htirom time to time 
be prescribed by competent legislative, ^authority for 
India, t S uits of gjyrj'^description ^within 
tlieir cognizance, exce pt cases in which the Sma llllause 
Co urt would have jurisdictjQa.and in wjhiQh,.the. debt 
or da mage or value of the proper^’ sued for di d not 
Original. cx ccod I(l0- The circumstance necessary to give 
jurisdiction is that th e land must be situated , or the 
cause of action must have arisen, or the defendant 
must, at the time of the commencement of the suit, 
dw ell or carry on bu.sinep .s. or personally work for gain 
within the local limits of Calcutta. If only part of the 
cause of action were within th(>sc limits, then the leave 
of the Court must be obtained before the institution of 


*24 & 25 Viet., c. 104. 

128 & 29 Viet., c. 15, sa. 2—6, gave the Governor-General in 
Council power to alter the local limits. 
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the suit. It lias been held* that, if part of t l^ land 
wag^ ituate d within, aivl part without, the local limits, 
the HiLdi Court would nevertheless have jurisdict ion. 

Its cgctraor dinary orig inal jurisdiction enables j^ie 
Co urt to remove and to try and determine any suit 
falling within the jiirisrlTction of any Court, subject to 
its suj)erintend[eirce7 wTiert^ or without the 

Bengali division of tlae Presidency, ei ther on tl\.e agree- 
inen t of the parties to that effect j^Jor purp of 
justice , the n?a .soiis tor so doing^ recorded on its 

proceedings. Severad cause.s of action between the 
same |jartie.s not being for land or other immovable 
property may be jo ined to<jeth er in one suit andjtried 
if ainy one of tJiose causes^f action 
is wit hin the H ijjh iurisdi^ 

The High Court of Bengal was also constituted a 
Court of .\ppeal from the Civil Cou rt s of the Beng al 
division of the I’residencv and from all other Courts 
subject to its .sup(?rintendence. It also has the like 
power and authority with respect to the persons and 
estates of infants, idiots, and lunatics, whether within 
or without the Bengal division of the Presidency, as w’as 
formerly vested in the Supreme Court. 

I ts criminal jurisdiction is in respect of all persons 
wit hin and without the liniits -oOheTBc ng aT vision, 
an d not within tlic limits of the cri m inal jurisdiction 
of any other Court a ndjLiver w hom the Supreme Court 
form erly had junsdktioH^ H also has extraordinary 
origi nal criminal jurisd ictioii over all persons w ho 
resid e in places within the juris<lic t ion of any Cemrt 
fo rmerly subject to t fia superinte ndence of the Sudder 


Pramnnamayi Dasi v. Katlatnbini Dasi, 3 B. L. H. (O. J.)> 
S5, Norman, J. On appeal before Peacock, C. J., and Mark by, J., 
the question of jurisdiction was not disputed. 


1772—1936. 


Extra¬ 

ordinary' 

original. 


Appellate. 


Criminal. 
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Graftkb 

XI. 


Testameu 
tanr and 
ifitMiato. 


Iklatrimoriial. 


Nizamu t Adawlut in Calcutta upon any cha rge p njrrrcd 
by tiu? Advoc^^^ !^v other 

otliiyr specially o m ^ xiwc red by tlie Ooveriuricnt 
their behalf. It was also cpnstitutfMl a Court of Ajipoa I 
from the Criminal Courts of the division the 

Presidency and from all (dher Courts subjtud. to its 
superintendence. Tt is also a (\uirt of reference anJl 
revision from the Criminal Courts suliject to its appclli^e 
jurisdiction. 

It also succeeded to the. powers of the Jatc Supreme 
Court , in relation to the grunting of probates of last 
wills and testauiont.s and letters of administration 
of the goods and all otju^r.eff ects whatsoever of decieased 
persons^ whether within or without the Ben.ual divisioii 
of the Presidency, except such as were within tin; limits 
of the jurisdiction for that ])urpuse of any oilier HiiLh 
Court. I t had jurisd i(;tion of like eliaract cr, al so under 
the Indian »Succes.sion Act (X of 18^55) and .\ct V of 
1881, independently of the Charter. Under Act XII! 
of 1875. p robiite or letters grant e d by a High Court 
had effect th roughout the whole of Brit ish India, 
tmder Act Vi of 1881 tlu? Hi^di Court mig ht ^)point 
■District Delegato^ to gra nt pr obate and.,.J(Bjt;lers^ in 
non-contentiou s cases. These and several other like 
enactments have now been consolirlated into one Act, 
the Succes.sion Act, XXXIX, of 1925. 

It was ve.st«d with jurisdiction in matters 
matrimonial between Her Majesty’s subjects professing 
the Christian religion.* 

Its ins olvency, mari ti me, and d j^p***"** 
will be describe d at the end of this ch apter. 

* The date of the first Charter of the Bengal High Court is I4th 
May. 1862; and of the second, 28th Decomher, 1865. 
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Tlio lirst Charters of the Madras and Bombay 1772—1936. 
High Cour ts bt?ar date the 2Gtli of June, 18 62. They 
were subseqiuHitly superseded by a further CharterTMadras 
of the same date a s that whieh applied to C alcutta. 

The^were similar in all respects to the Calcutta 

i;_.r .'_ 




mniftmliti. 

T. 


The local limits of the ordinary 


J40%UcCl 


OW'iwi****' 

fjr<OU4€fJt 


civil origi nal jurisd iction of either Court are sufj^ 
ma y be fixed l*y a la w of the Oovciiior in. Council, 
and u ntil so fixed wer e the Jjmits^pf Jhc^j.u^^^ 
of the Supreme Cour t at the date of its abolitio n., 

Tlie cri minal jurisdictio n ext ends over the limits j ust J 
ilescrihed and also over all persons be yond those li mits I 
wh o were subject to the c ^min al jurisdiction , of tliei 
iSup reme Cour t. 

In March 186(1, Letters Patent were issuedi Allahabad, 
[est ablishing a Hi^li (V)urt in the N orth-Western Lahorol 
t.he Beng al Presiclcmcy. Qui^ jec<gitly, 
in 1 916, a High Cour t ha s Ijc cii^established by Lex ers Hj^Courts. 
■ Pa tent at Patna for the new Pr ovi nce o f Bihar and 
Or issa which was car ved out of Jhe Be iyga l Presiilettc^v ; 
the C-hiefCourt of the Punjab has been rejj^lam^by a 
Hig h Court at Lahore by Le tters Pat ent of .1919; 

High Court for Burma w-as established at Kango on by 
Letters Patent of 1922, and anotlier for the Central 
Pro vinces by Le tters Patent of 1936,^ 


i%*t 


The result of the establishment of the llighi UosuH of the 
(■ourts in the thre<' Presidency cities was t o coinbinJ mciitofHigli 
th e Jud ge s of tlie ^^ rciny and judder Courts. wiJ 
thereby to consti tute a single tribunal. B ut as faf 
ns the policy of fusijig two rival systems of judi cial 

admi nistration wa s concerned, n o_great advanc e 

w as thereby ma de. The Supreme Court in reality 
survived as a distinct branch of the High Court, viz., 
in its original side. The local extent of its jurisdiction, 
however, was confined within the limits of those cities, 
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Cbavtea 

XI. 


r 




neither the agreement of part ie s nor the n ational 
character of indiyiduals being any_ longer sujtlicient 
t o give the Court a power oi[ aclju djcayiou. The law 
or e(j[uity_ whie£. on its original side was the 

same as would have been applied by the old Supreme 
■ Court, a nd was distin ct from the rule.s of law, ecpiity, 
and good eonseienee applied )|y the aj^pellate side 
\ \^ich succeeded to the old Sudder (A)urt;. Tlie criininal 
and acliniriilty, testanieutatv,and inatrinionial jurisdic¬ 
tions of tluvliigh.CourLiniU-ori^^ 
the^sar9n^tihosc.^^.e^^^ which it 

succeeiled. Its criminal procedure, too, remained 
distinct from that of the aj)pel]ale side. The real 
innovation w'as that the civil ]) roc‘«Hlu iv of the old 
Supreme Court was .sw(»|)t away, and Act \'II1 of 
1859 was substituted as the (\>de uniformly and 
u niver sally aiiplicable throiighout Indi a, (p rogressive 
legislation, establishing as time went on a l>ody of 
Anglo-Indian^ law applicable in both Courts, has 
eventually completed, or nearly so, the fusion which 
was originally contemplated,^ 

Uniformity, the cri niii^al law (the 

Penal Cod e having (^om^jnto^ force on 1st Jan uary, 
1862) auil iu the civil, procedure of all Courts , and in 
civil and criminal appellate auth ority^ dates from 1862, 

The estaldish men t of the.se High Courts and t he 
passing of the Indian Councils* Act, 1861; seem to have 
to a gen era l rec onstitution of Courts of Judh ^ature 
throughout the country both in the regulation and 
in the non-regulation Provmces) (In th e Punjab, 
p rior to the establishment of a TTiph Cmirt by Letters 
Patent at Lahore in 191 9. a Chief Court had b een 
establishe d, c onstituted v ery much upo n the model 
o f tb^-^High (^urt s^ It derived i tsmnstmice from 
an Act o f the Impenal Legisl ative Council ^ instead of a 
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lio yal Charter, and the Judges wlio composed, it 
wer e app ointe( M>y t he Goyernor-Gener^^^ jji . Council 
and no t by He r It was establisheil by 

Act IV of 186G, passed with the previous sanction of 
the Sec retary o f State for India in Council, to. ameud 
the const itution of the previously existing Judicial 
Commissioner’s Court. Act XVII of 1877, and 
later on, Ac't XVJII of 1884, c. 2, reconstituted it. 
Tliis Act was amended by Act XIX of 1895, and 
Act XXV of 1899. The new trilmn al w as invested 
wit h an o riginal jurisdiction for the trhU of certain 
civiljind crimina] cases. It (consisted o f three or more 
Jiidgeij. They Jie ld their otfices^ at the pleag]imj..oi the 
Governor-General. Tlie CJiief Court was the jiigliest 
Court of Appeal from tlie Civil and Criminal Courts 
in the Pu njab, <>ver whkji it had> generuLsuj^e^^^^ 
an d con trol. Its jjro ceedin^s were r egu lated by the 
ci vil proce dure for the time bei ng in force in the 
J hinja b ; and in exercising its jurisdiction it was bound 
to apply the rules of Jaw or equity and good conscience 
which the local Court would liave applied. It had 
co mplete j uri.sdiction over Eu ropean Brit i s}i sub jects, 
and it had sui.)erintondcnce over all jCourts. subject 
to its appellate juris<lietion. 

The Patent of 1919 jraised the ilhief 

Court to the Status of a Chartered High Court. 

In the following chapter wdll be found other 
instances of Courts originally established by Indian 
Legislation being in course of time raised to the rank of 
Chartered High Courts. 

It has been observed, in Chapter VI (p. 139 ante) 
that the Government of In dia A ct of 1935* has not 


1772-1936. 


Punjab Chief 
Court. 


Punjab High 
Court. 


Other High 
Court!. 


• 26 Geo. V, c. 2. 
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Chafer limited itself to defi miii; tlie powers and jjuifi^lictio 
of tile Chartered High 

provisions for botli Chartered and iion-Chartered 
Hi;^di Courts. These defino the ju risdiction and 
powers of the and the mannertheir 

e.xeicise to be^wdiat they wer e, Jie^fQre^.the .Aet._but 
subj(‘( t to the Act, to Or_ders in Co uncil, to aiiV-A ct 
or Acts of tlie appropriate ..Indjaii le^ishiUiin^assod 
in virtue of powers conferred on it bj'_the_Act. No 
High Courts^ liigli Court has originaljuriscjii^^^^ matters concorn- 
th^Aot Vt. tb 9 ,,, 4 :ollection tliprcof, but such 

1935. authority may be ffiv en to a Hish Court l\ v the apjvro- 

priate Indian legislature, provided tlie Bill or ainend- 
• incut in tliafc behalf is jireviously aj>proved by tlie 
/^Governor-General or Governor. fSec lK>n 22 4 ex]iressly 2,7- 
take s away from the CharU^reJ. Hi&h 
'' hitherto exercised by tlj with thiT 

judgments of inferior Courts otherwise than by way of 
■ appeal or revision. Section 226 is sticpialli not eworth v, 2. 7 
as it uuppses^ upq^^ ^'‘i^lLli.ich .Court obligatory ];ower, 

^ ^upon motion by the Advocate-General for the Federa¬ 
tion or the Advocate-General for the JVovince, as the 
case may be, to trans fer for t rial l>v itself from any 
Court subordinate to it any c ast* which involves or is 
likely to involve a question as to the validity of a 
Federal or Provi ncial Act. All i>roceedings in every 
High Court in India are required to be in the English 
language (Secs. 223—227). 


Hetention 
of the old 
Preaidenoy 
Town 
system. 


V ery little progress in real ity w;as effected by 
th e High Courts Act i tself tow^a rds amalgamating 
the Presidency Town and M ofussil systems of im licial 
organization. But subsequent legislation in this 
country reconstitu ted almosf. all the Civil and Cnm inal 
Cour ts of the country. These will be considered 
hereafter. Here it is proposed to describe in detail the 
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iustitutioiLS which 
Town system. 


chiefly belong to the Pr^si<leiM;y 1772—1936. 


raf«i4. 


L 


With regard to tlie ostatdislimeiit of Courts for Insolvwicy 

- ^ . ...... *1 


Courtn in the; 


relief of m^ lvent del)t()rs in Brto they presidency 

jwore first established by Act of Parliamen t iii 182% * 

They were directccTt o^y 1^ from the 1st of March, 

18*29, on ce a month at least throughout the year, 
and oftoncr, it need be. In Calcutta, and as ofte n as 
fou nd nec^e ssary witliin the towns of Madra.s qnd 
B omba y, bv any one Judge, of the Supreme Court 
Lof t he Preside ncy. Though presided over by a Judgt; 
of the Supreme (‘onrt, the Inso lvency 
distinct and sepa rate existence- An appeal lay from 
it under the sta tute to the Suprenie Cpyrt, which had 


power to make rules to facilitate the relief of insolvent 
ilebtors ill (jas<‘s for whicli sufficient provision had 
not been made in the A(*t. F our years was the 4 iejdod 
assi gned as the durati o n of the ^^t, wliid«fter- 
war d.s e.Kten de(l liy. subsocyn^^^^^ emictnients to 
1848 when the Act was repealed,^ the Ins^^ 
Courts, how ever, beiny a t the same time re-es ta blished. 


Previous to the establLslmient ot those Courts by 
I jt-he Act of 1829, an Act of Parliam entt passed in the 
year 1800 was the basis of ju ri.«^diction to grant relief to 
liiisol veiit debtors in Intli a. i t emjiower ed the Suprenie 
C ourts at Fort William and ^idras and U i e Re(?or diT‘s 
C ourt at Bombay to make ^ rules and orders, extendi ng 
t o insolvent debtors in India the relief intend ed bv iin 
Act of Parliament called^io Lords' Ack j).a3SiBd in 
1752, It ratified all ru lcH and orders prt^yiQpsly made 
b v the Supreme. Courts for granti n g spqh rel ief^ and 
confirmed the aeta done under a nch rnlea and order s. 


• 9 Geo. IV, €. 73. 

139 & 40 Qeo. Ill, e. 79. 
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Chapter 

Xf. 


ImolTencv 
jurisdiction 
in the 
MofossiL. 


In 1818^* ** an Act of Parliament was paia3ed to 
consolidate and amend the law rclatin«r to. insolvent 
debtors in India. It provided that the Courts of 1829 
should be continued. Theirf jurisdictions, severally 
extended to the disposal of all petitions, by persons 
imprisoned within the limits of the Prc.sideucy,!Iowns 
upon any process whatcLVcni or who resided witliiii the 
jurisdiction of any of the Suiireme Courts and were in 
insolvent circumstances. Act 111 of 1909 of the Indian 
LejLnsiaturo replaced the utterly antiriuated Statute of 
1848 ami brought the law on lines with the Knglisli 
Bankruptcy Statutes of 18813 and 1890. Jurisdiction 
in insolvency has been confftrre<l by t his ^^ct oii.^ the 
High Courts at Calcutta, Madras. B ombay. Kamroon 
anti on the C^burt of the Judicial (.■ommissio ner at 
Karachi, and is exereisahle ])y one of tjie Ji^^jj^res of 
^tliese Courts. 

As regards the Mofyssil in gt*neral there was until 
19<i7 no law of insolvency and no Courts for the relief 
of insolvent debtors. The Civil Courts could, however, 
under the operation of sec. 271J of Act VIll of 
1859, effect some of the purposes of insolv ency law , 
subject however to this^ that the credits first 
attached the pnipcrtj pMhe debtor wi^ entitled to 
be paid in full whi le the were p aid 


• n .V 12 Viet., c. 21. 
t Ihid,, 8CC. 5. 

t The Section was as follows :— 

** If, after the claim of the person on whoso application the 
property was attached has been satisfied in full from the procmis of 
the sale, any sunilus remain, such surplus shall l>e distributed 
ratcably amongst any other persons who, prior to the order for sucdi 
distribution, may have taken out execution of decrees against the 
same defendant, and not olitoincd satisfaction thereof. Provided 
that when any property is sold subject to a mortgage, the mortgagee 
shall not be ontitlfKl to share in any surplus arising from such sale.*’ 
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rateably. Such a provision led to a scramble amongst 1772—1936 
creditors, in which an unfortunate debt(jr or his property 
stood little chance of quarter or of consideration, while 
the successful creditor hiiiiiself could not justify liLs 
priority on any principle of equity or fairness. Sonic 
provisions with respect to insolvency were to be found 
in what was called the Civil Code of the Punjjib, and 
also in !^^aj^^r Spark's (-ode, apjilicable to parts of 
British Burma. A cautious advance was made by a 
])rovis ion of th<^ Civil Procedure, of 1882, since 

embodied in sec. 73 of the Civil Procedure Code of 
1908, permitting holders of tlccreei aiJiiins^^ same 
jmlgni ent debt or to participate rateablv in the assets 
realise d in ex ecution of one of tliem.j But a general 
Insolv;enjxJLct..jQf wide scope was passed in 1.907, 
since replaced by Act V of 1920. The jiLri.sdiction 
in insolv ency is given to thc^Pjstrict Courts,..but 
th eTiocal (l^yi^rtimotit liaa, power ]^',_iipti^ to 

authorise any subordinate Court to exom .it Ju 



With regard to Vice-Adiuirajj^ Courts, the Crown | Vice*Admi- 
wa s empowered in 1^00* toX^sue a Commission from 
Higl^ouit of, Admicttlty. in. JSngliW for .the trial gjicl 
adjj^jatfipftjof maritime 

qu estions arising injjadia, and to nomina te all or^ 
o f the Judges at the respective Presidency Tow ns, 
e ither alone or joint ly with o thers , to be the Conimis- 
sioners for carry injg out thcjpurposesofJ^c Commission. 

In William the Fou rtlPs reign, Actf was passed 
which gave an appe al to the Hi gh Court of Admualty 
i g certain case s. It defined the jurisdiction_of the 
Vice-Admiraltv Court to extend to all cases where a 


« 39 & 40 Geo. UI, e. 70. 8. 25. 
12 W^iU. IV, c. 51. 
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CHA^risK ship or ^.sse] or th e ina,sto r ther eof aLou ld conic within 
the local limits 

five of the cause of action having arisen out of those 
limits. 





A spp«rAti^Vu>p .Ailniini.lt.v (.Va irt a ppears tO liave 
:’-been established i n Ca hnitta in 18^. The (.’harters of 
the Higli Courts in 18(52 and 1805 conferred th e sa me 
civil and maritime jimsdiction on the V ice-Adiniriiiltv 
(^iirt, and tli e same j ii risdicti on for the trial ajid 
icljudic atioi i of qiid othexvjnuritH 

tious aris iiio; in India, as wTis vcScirm^Jonimissiin^ 
under the Act of Ccurge 111.* 


Under Act XVI of 1891 or by J.ctters Patents 
since issiuMl, the High Courts of Bengal, IMadras and 
Boinbiu*, the High Courts at Patna and Bangoon, 
thej.)istri(!t Cniirt iif Karaedvi and the ]l<»sifh?nt s X'ourt 
at Aden ha\'e ut<*d (’ ohm ial Combs of 

Admiralty withiu..tUcjjieauiiig oi.tiie 
Admiralty Act, 1890 (53 ami 54 Viet., c. 27). The 
High Court at Patna can cxenrise this jurisdiction in 
the coastal }>rovincc of Orissa. TJje orders of thes** 
Courts are appealable finally to the Sovereign in Council 
under sec. (5 of tlie latter Act. 


(■ouX*" In lj86 9 th e H igh_UQurta w g^e^ons titutod b y Act 

ly o£..18.(fflLpassod by llie Gover nor-Ceneral in Cp uncil, 
Courts of Divorce of ]>er. son.s professinu the Chr istian 
religio n. Tht* Chief of jtlie Punjab, first of like 

tribuiaals no t established by Royal Cliarter, was v ^.sted 
with a similar juriHdictiem, viz., the p ower of gra nting, 
u pon grounds which vrould entitle to a divo rce in 
England, a fi nal de cree for di ssolution of marriage. 


* 39 & 40 Geo. Ill, e. 79. See the Gdlonial Courte of Adminlty 
(India) Act XVI of 1891. 
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B ritish B umia in that respect was place^ within the 1772—1936. 
jurisdiction of the High Court of Bengal; and all other 
noh-fegulation Provinces, and jplac^ in the dominions 
of allied find were pl aced in respext of 

(■hristian subjec ts of .Her Maj esty re si ding th erein 
und er the juri^ction of the particul ar H igh or Chief 
<>.>urt" l^tlnn v>\hose original criminal jiirisdictioij the 
petition er for div orce would li^ave been subjeci^ if a 
K uropean British subject^ The Dist rict Courts, both 
in regulation and non-regulation Provinces, h ave also.a 
concur rent divo rce jurisdiction with the High-iil-CLief 
f ’oilrts to whose ajipellatc jurisdiction tliev ar e.subject, 
but it docs not extend to the making a linal decree for 
dissolution. Later Acts have extended divorce juxisdie- 
lion : see Act XXI of 18(56 in regard to native converts 
to Christianity, Act XV of 1875 in regard to Parsis and 
Madras Act IV of 189('> in regard to certain Malabar 
Hindus. 

Th e^valid ity ol divorce gr anted by Indian Courts, 
wlien the parties . thou gh . resident witjEia their 

iit risidic tion have _floiujciles outside India^ having 

betm (jue ^tioned by Courts in England and India, 
the Indian and Colonia l Di vorc e Jurisdiction Act .of 
1926 (10 and 17 Geo. V, c. 40) was passed to validate 
su ch orders when made as between persons domicil ed 
i n England a nd Scotland . Divorce orders passed 
by Indian Courts as between parties domiciled else- 
wliere^jaulF^ ppar^^ liave noT^indinJTff ^^^^^ outside 
India. 

The above is a su mma ry of Courts ex ercising 
g eneral jurisdic tion. M any of these C ourts (including 
the High Courts) hatye-ij:4nu.iimil..t^ been vested 
with special |urisf Hcti.ons by India n legisl ation, whicli 
has also, wlien r ound necgssJ[y, instituted sp^ial 
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Courts of limited jurisdictions. They do not come 
coiivcniMitJy into the general picture.* 


*8ee Trcvclyun*8 Constitution «ind Jorisdiotiou of Courts of 
of Civil Justice ui British India. Thacker^ Spink and Co., Calcutta, 
1923. 



CHAPTER XII. 

Thk l.VKKRioR Civil. Courts. 


Owh V 


<.^ourt« of British Burma-*>Ki‘^or<U'rs' Courts—SiibsiHiuent changes 
—Uj»|»er Burma—Bower Burma—Burma High Cf»iirt —I 

Xon-Regulation 'rerritories^C'cntral Provinces—Punjab—On<lh^ 
—Kind. Aden and Coorg—Appellato Procedure in those; Ooiirts 
—I 'ivil Courts in Homlmy—(*ivil Courts in Bengal and N.W.P. 
and Assam—Peiwers of High f^ourt over the Civil Courts—Of tho 
District •! udge—Madras—(J encral obscTvations—Presidency 
Small Cause Courta~.\ct IX of ISfiO—Act XXVI of )«64— 
Act XV of 1882—Mofussil Small Cauw t 'ouris. 

As soo n as the Letri alature was iwonstjtute^^ under the 
Indian Councils* Act, and was* vested with a complete 
power of legislation over the nun'ie^ulation Provinces, 
it began to provide a system of Courts whose powers 
and jurTsdict ion should be based upon its own gnap t- 
meuts. 

The first country which attracted the attention of 
the Legislature was British Burma, and by Act I of 
18C3 six grades of Courts were establishe d in addition to 
Recorders' and Small (Jause Courts thereafter to be 
established, the Chief (Joinmissioner’s being the highest. 
The Act maintainorl all t he existing classes of Courts in 
British Burma, defined the jurisdiction to be exercised 
by each grade of those Courts, and laid down rules for 
the admission of regular ats w'ell as special and second 
appeals. It extended to British Burma generally the 
Code of (Jivil Procedure which had already been in 
force under an order of the Supreme Government in 
the entire territory except the Province of Pegu It 
also extended to IVgu the Limitation Aet XIV 
of ia59. 


(.*ourU of 

Britinh 

Burma. 


C, HC 
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Chaitku 

Xlf. 


Recorders' 

Courts. 


Suhsrqiiuiit 

changes. 


Then came Act XXT of 18G.S, which was passed 
apjiarcntly with the object of reviving on new soil the 
old Recorders' Courts which had once flourished in 
Calcutta, Madras and Bombay. Under it there was 
establislied at Rangoon and ATouImein a Court preside<l 
over by a barrister or advocate of five years’ standing 
appointed by the Governor-General in Council, with 
full powers of civil and criminal jurisdiction. An 
appeal lay to Her Majesty in Council from the Recorder 
in all cases of the value of Rs. 10,000 or upwards, and 
to the Hiiih Court of Bengal in all cases between the 
value of iljOOO and lG,()U<^rupees^ The Recorder 
moreover^as vested with all the })Owcrs of a Court of 
Session as defined in the Codt* of Criminal Procedure 
WMlhiu certain territorial limits, except that he had no 
power to try, but only to commit to the Bt3ngal High 
Court, any Kuropean British subject charged with an 
offence punishable with death. 

Act VII of 1872 repealed both these Acts and for 
three years regulated the Courts in British Burma. 
Tlie Chief Commissiuner had found that his executive 
duties prevented him from proj)erIy discharging the 
judicial business thrown upon him. The principal 
object of tlie new Act was to relieve him of that burden. 
A Judicial Commissioner was constituted thereby to 
the head of the Judicial system of the Province, and to 
have most of the powers of a 11 igh Court. The Kccordei- 
ship of Mtiulmcin was discontinued. 

Then came Act XVII of 1875, which repealed 
Act VII of 1872, and* till 1889 regulated the Courts 
of British Burma. Six grades of Civil Courts were 
established, the two lowest Courts bciug held by extra 
Assistant Commissioners. Above them in order were 


*It WQB amended in 1884 and 1885. 
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the Court of the Deputy Commissioner, of the Judge 1861—1936. 
of tlie town of Moulmein, of the Commissioner, and 
highest of all of the Judicial CoiKimissioner. Tlie Court 
of the Kecorder was continued, with a jurisdiction 
similar to tliat conferred uj)on him originally by Act 
XXI of 1863. It included divorce, insolvency and 
admiralty jurisdiction. 

In 1886 the territories of King Tliebaw became Upper 
part of Ilritish India and knowm as Upper Burma, 
the former dominion of the Queen being entitled Lower ^ 
Burma. By Regulations VII and VIIl of 1886, 

I)ussed under 33 Viet., c. 3,* and later on by Regula¬ 
tions 1 and VI of 1896, criminal and civil courts w^ere 
established therein similar to those established in 
other parts of India (the Highest Court being the 
Court of the Judicial Commissioner of Upper Burma); 
the law in force being declared by Upper Burma Laws 
Act XX of 1886, and it<s amendments. In Lower Lower 
Burma, Act XI of 1889 repealed Act XA^I of 1875 and 
until 1900 established the Courts of that country. ^ 

The six grades of civil courts were retained under the 
superintendence of the Judicial Commissioner. So 
also the Court of the Recorder of Rangoon, with his 
former jurisrliction, who held his court ordinarily at 
Rangoon, but miglit be directed by the Local Govern- 
menl to hold it on any particular occasion anywlierc in 
Lower Burma iu u civil case, and anywhere in 
Lower or Upper Burma in a criminal case in w'hich 
a European British subject "was concerned. In such 
c riminal cases the Recorder w-as made th e 
Cou rt for the whole of Burma . A special Court was 
constituted by this Act composed ordinarily of the 
Judicial Commissioner and Recordex sitting togetheTi 


* See ante^ p* 87. 



CUAPTEB 

XII. 


Dnrraa High 
Court. 

•f 


214 THE INFEHIOB CIVIL COURTS : 

though the Local Governnieut might add thereto tlio 
judge of Mouluicin, with a defined appellate jurisdic¬ 
tion. and with the powers of a High Court in certain 
criminal matters. 

Then came Act of IDOO, wdiich for tlie first 
time established a Chief Court composed of a Chief 
Judge and three or more other judges, as the highest 
Civil and Criminal Court of Appeal for the whole of 
Lower Burma, and as the Higli Court for the whole of 
the territories administered by the Lieutenant-Cnvernor 
of Lower Burma, including the Shan States in reference 
to proceedings against European British subjects. The 
Chief Court was also the principal Civil and Criminal 
Court of original jurisdiction for the Rangoon Town 
exerciseable by a single judge, with appeal to a bencdi 
thereof consisting of tw'o other judges. It was v<.\sted 
with a general superintendence and control over all 
other Civil Courts in Lower Burma. Four grades of 
Civil Courts were established : (1) the Township Court; 
(2) the Subdivisional Court: (3) the district Court; 
(4) the Divisional Court, wdth a power of appeal from a 
lower to a higher Court. T h<^ effect of this A ct was 
tha t the appell ate jurisdiction ot the High Court of 
Bengal in cases between Rs. 3,000 and Rs. . 

whidbJhad, lasted'Tor‘^1^^^ was abolisheiL The, 
Court known as the Specrial (Jourt, W'hich had been 
continued by Act XI of 1889, compo.sf?fl of the Judicial 
Commissioner and Recorder of Rangoon, was also 
ubolLshcd. 

.Si nuft 1923^ Burma is under the jud icial jurisdiction 
o f^ a Chartered High Cou rt, c s tab lia hed b y Le tters 
PatenTflatiw! llth November, 1922. The High Court 
exercises original Civil jurisdiction in the City, and 
Appellate jurisdiction over the whole Province. 
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The Government of Burma Aet of 1935* defines 1801—1936. 
the jurisdiction and powers of the Burma High Court 
in terms practically identical with those used in the 
Government of India Act of 1935t (see p. 234 ante) 
for delinintr the jurisdiction and powers of the High 
(.V>urts ill India. There is of course no Federal Court 
for Burma, the t onstitiition of it being unitary ; but 
special facility is provided for obtaining authoritative 
interpretations from Privy Council of the provisions 
of the new Constitution by giving, in addition to all 
existing rights of appeal, a s])Ocial right to appeal to the 
Privy CouiKiil from every decision of the lligli Court 
on the ground that a 
111 e interpretation of 
tluTeoTi has been wrongly decided (secs. 84 to 88). 

Then, with regard to the non-regulation Provinces Non-rcgula- 
of Oudh, the Central Provinces, the Punjab, and ether 
territories, no attempt had originally been made to 
provide distinct and matured systems of jiidicia - 

administration, such as had been conferred on the 
three Presidencies. The systems introduced had been 
hurriedly conceived and framed, as the territories to 
which they related were from time to time annexed. 

The legislation relating to these and other matters 
was to be found in numerous rules and orders 
which acquired the force of law under sec. 25 
of the Indian Councils’ Act. The Indian Legislature 
accordingly proceeded to establish Courts and define 
judicial autJiority in those Provinces by its own 
enactments. 

In the Central Provinc es there were cig lit grad es of Central 

Courts established by Act XIV of 1865, in addition to 
—-- 

-: 

• 26 Geo. V, c. 3. ^ 

t 26 Geo. V. c. 2. 


< l^iestion of law with reference to 


c-f 

CflAFTER 

XJI. 


Pnnjab. 
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Co urts of Sma ll Causes and to any otlier Courts there¬ 
after to be established. Act XVI of 1885 reconstituted 
them, being itself amended by Act IV of 1901. ’ The 
highest Court was that^of the Judicial Commissioner.*^ 
It was declared by the A^to be the highest C ivil 
C ourt of Appe al. Th e^ lowest Court was that of the 
be hsildar of the se cond class, with jurisdiction j n suits 
jf ever}^ description up to lls. 100 in value: next 
bo him the tehsilJar of the first class, with jurisd iction 
l ip to Bs. 3 (K); next to him the AssistaatJJoniniis- 
doners of the third class, the second class and the 
irst class, with jurisdiction up to Rs. 5(X), Rs. 1,000, and 
tis. 5,00 0 respecti vely; si xthly, the Deputy Coinniis- 
uoner , wh ose original jurisdiction was not limited to any 
ijBcuniarv amount, and who had power to hey appeals 
orders of Court^ subordinate to 
lim; and seventhljv the Commissione r w hose ju risdic- 
i on was withou t p ecuniary limit and w ho exercised 
ippellate jurisdiction oyer hi s ass istants and depjuties, 
) eing in tur n subject to the appellate jurisdiction 
)f^the J \id icial Commissioner. ^ This some what prim¬ 
itive organisation of Courts and Jurisdictions was 
replaced by a system analogous to t hose of the o ther 
Prov inces by the C entral Provinces ^Courta-Act, I of 
1917. The Judicial Commissioner’s Court has since 
been raised to the status of a Chartered High Court by 
LettCTS ratenCissued in 1936. 

By Act XIX of 1865 s even similar grades o f Courts 
w ere established in the Punj ab, viz., a Court of the 
tehsildar, of three Assistant Commissioners with 
ordinary special and full powers, a Deputy Commis¬ 
sioner, a Commissioner, and a Judicial 
An d by Act IV of 1866, in lieu of thje Court of the 
Jud icial Commissioner, there was constitu ted the 
of the Pnnja b (which was a High Court 
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wi thin the meanin g of the, Civil Pr»redure 1861—19J 

co nsisting of Judges appointed by the Governor* 

G eneral in Council. Then Act XYII of_ 1877 was 

passed combining—all the Courts un der one g 4ct. 

U p till 1919 they w ere regulated by Act XV III of 
1884.. amended by Act Xlll of 188 8, and Act XXV of ’ 

1899, a nd co n siste d of a Ciiief Co urt and four subordi- ^ 
nate Courts, viz., the Divisional, the Di strict , th e Cou rt 
<»f the Subordinate Jud ge, and the C/Oiirt of the MoonsifT. 

By Letters Patent issued in 1919. the Chief Court has 
bc^n raised to the rank of a Chartered Hiuh Court. 


The _ Oud h grades of Courts, established by" 
Act XIV of 186{i. were similar to th ose prov ided for th e 
Central Provinces. Tliut Act, how ever, was framed 
chi efly with reference to the Central Provinces ; it 
wa s found incomplete as rega rds Oudh, and inconvc-^ 
nient, having rciiard to some su bsequen t legislation in 
refer ence to that territory. Accordingly, in 1871.- thc 
O udh Civil Courts ' Act* was passed, which ap plied 
to all Civil Courts i n Oudh. It co ns titiitc*d^ five 
iTradMs finirts. viz., those of (1) the Tehsildar ; (2) 
the Assistant or Extra Assistant Commissioner; (3) 
the Deputy CVminissioner or the Civil Judge of 
Lucknow: (4) the Commissioner; (5) the Judicial 
Commissioner. La ter on. Act XIlI of 1879 repeal ed 
thi s enactment, a nd provi ded that there sh ould be four 
gra des of Civil Co urtAinCliidh, viz. : -(1) the MoonsHI; 
(2) the Subordinate Judge ; (3) the District Judge ; (4) 
the Judicial Commissioner. They w^ere all appointed, 
and the limits of their jurisdiction fixed, by the Local 
Government, the previous sanction of the Governor- 
General in Council being necessary in the case of the 
Judicial Commissioner. The general control over all 


•Act XXXII of 1871. 
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CniPTER 

xn. 


Sind. Aden 
and (’oorij. 


Appellate 
procedure 
in the^e 
Court-*. 


tli e Courts in any district was ves te d ia the Dis trict 
JiiJffc, subject to the ^cueral control of the J udicial 
Coniiinssioner.<|^Tbe Court of tli e Distr ictJuJgc w as 
the j)rincipttl Civil Court of ori ginal ju ris diction in his 
dist rict. JTie e nter!aijLe djippe^ frQiiLlJiti.CQii£tiilf the 
first two grades, andJiisjown decisiiuiia.jnij^t .1^ 
ed to the Judicial CommUsku^'r. Act XIV of 1891 and 
Act XYl of 1897 p rovide d for the app^iptinent of 
additional Jtidicial CcHriniissioners in some f^ses to 
exercise the jimsiliction of the Judicial Commissioner, 
in other eases to sit with him and form a Special Court. 
T he Jiiditnal (Vnii!ni.s ;^i(Hieys Coiirt^ to the 

status of a Chief Court b y T. C. Act IV pf/J925. 

Courts were als o esta blis hed in Sind by A ct XIIj*f 
JSbG ^Bombay Code), aniendfHjJby Bomb ay Acts 1 
-i9o b. I of 1910 juid .11 of 191 r», at Act 11 

of 1 894. and in Coorg by Regulation II o_f.lg81. which 
was passed by the Covernor»General ip pursim nce of 
the legislative power (ainfoiTcd on hiin^by Viet., c. J). 

The svsteim* tJius establis^^^^^ 

Provinces differed cJiicfly with reganl to the procedure 
adoptee^ in t he n mtto or‘aTi r^KOfirL^ caii ps a 
s econd appeal on the merits wa s given, which w^as in 
some Provinces final, in others liable to a further sjiecial 
appeal. I n otlier cases no right of se cond ap peal 
was given, but an e xtraordin ar y p^wtsr of revisit was 
vested in the A ppellate Cour ts. The principle which 
eventually found mo.st favour wdth the Legislature, to 
judge from the discussion upon the Oudh Bill, was t o 
grant a second on the merits wdien the C ourt 

o f first appeal <Iiffered fromjthe f *oiirt of first instan ce. 
In the case of Oudh the further provision was made 


* Le^ifllativft Proistn-Klingv, India, V'’oI. X, 1871, p. 595. 
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in 1871 th at such a ocoiid a ppeal bI iouIcI in all rases lie 3s«i—I93fi. 
to the highest Court of appeal in the ProvmcM*. 

Next with n^gard to ( Vjurls subordinate to those t’ivil Coiirts 
established by Hoyal Cliarters granted in pursuance of 
the Imperi al A et -W X IV of 1869 was jmssed . 

ill rt^>renc e to t h<vJ*residencv of Bombay. The law 
wh ich reuulat^ thy constitution of the Civil C-ourts in 
tliat ^P resid M^iy , considered to be in an unsjitis- 
fact ory stat e. It was conlained in unrepcaled frag¬ 
ments of regulations passed in the years 1^7^ 18ji0, 

18‘M, 1 833^ and .1831. whicl i cnaitfed MchJOaoditications 

origina l sy.steui as experiencfo sugges ted : and 
thus,* although the law wlum ascertained was Him])le 
enough, it came to be state d in so eompHcated a way 
tha t there were few' jiersons by wh om it was thoroughly 
un derstoo d. The new Act (amended by Act IX of 
1880 and Bombay Act I of 1900) reproduced the 
essential provisions of tliose Begulations, and effected 
several amendments and alterations. 

It appears that the lawt rela ting to Principal 
Siirld er Aineen s and Moonaiffs in Bengal, had .been 
Tirev iously consoli dated. Th e ob ject_|jf t he Bn inbay 
Ac t was to effect a similar w ork of c o nsolida tion. In 
lieu of three .grades of Subordinate Civil Judge s, viz.,^ j 
Princ ipal Siidder Ame eius. S udder Am eens and Moon- .. 
siff s, two grades of Subordi nate Jud ges were estab¬ 
l ished, viz., of rile first c lass with jurisdiction up to 
Ra. _10.000, and second clas« jurialiction up.« 

to Rs. 5,00 0. The District Judge was enabled to"^ 
hold his Court at anv town in his district. The 

■■■■ ■■ ■■■ ■ I . --- --- 

Sub ordinatt? Judges were empoweriMl to liold their 


• LogiHlative r*n>eeedinp». Fiiclia, Vol. ^JIT, p. 11. 
^ Act XVI of IfWW. 
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Craftsb Courts in more places than one within the local 

\H , . .ilT. - -—-.... .. 

limits of their jurisdiction. 

The Act extended to the te rritor ies imder the 
Governor of Bombay in Council other than JJind in 
whicLt&.CQdnni of the 

passing of the Act in fon^^ by 

thej^oed Government,„\dbicJL.Wi^ to fix the 

limits of OT tA Judges. 

T he local Goveri iiiieiit m ight a lso with ^ic sanction 
of the in Council app oi nt in any 

district a joint Jujlge with the 
Judge and a jurisdiction concurrent with his; also 
Assistant Judges, to ^[^hpm tlie,!)^ 
refer original suits up^to Ks^ IJhJhiQ but not 

appeals ; also the Subur^^^ 
of two^das^es. ^ 


Thus, as r(?gard8 the Bombay Presidency, the 
/ Punjab, the Central Provinces, British Burma, and 
I other non-regulation territories, th e entire law bj^ which 
/ the system of judicial administration was regulated 
7 is set fortK in the several Courts Aiite relating.ta those 
I territories ; but down to 187J^in order tf> ascertain in 
i B eng al, and down to 1873, in order to in 


Madras, the exact constitution and jurisdiction of the 
\ Ci vil C ourts, it was necessary to instit ute a la^rioiis 
v.-8earch through the regulations. 


Civil Courts 
in Bengal, 
and N.W.F. 
and Assam. 




^ In 1871 it was found expedient to consolidate and 
a mend the law reiati^ to the llistnc t and Subordinate 
C ivil Coiista ia.tke Lower anitS^ h-^i^tern Provmces 
, of the Presidency of Ben gal. Abidingly Act VI of 
I that year* was passed by the Governor-Gen eral in 
Council, called the Be u f ^al Civil Conrts Aet , 1871. 
ActXIIoflSsfwas'i 


* 8«e ante, p. 123. 
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the law relat ing to tlio ae C ourt s .and tQ-.the Courts of 1861—1936. 
Assam . It is under this later Act* that the Judges 
of those Courts, of which there are four classes now, 
exercise their jurisdiction. Itjgives to the Government 
power to fi x from time to time the nujmbcr of District 
Judges an d o f the Subordinate judges and Moonsills in 
eac h district; and, on the recommendation of the High 
Court, to appoint Additional jg^ges. 

It gives to t he District ^ udge. subject to the 
supe rintendence of the High Co urt, tfai? general.control 
over all the Courts in ^ distric t. The Local Govern- 
men rJ.s"\^fc7r wit h newer to f j g; and alter the loca l 
limits of the jurisdiction of an\; Civil Court .under the 
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Chaetkt 

XI[. 


IVuvers of 
Hisrh Court 
over the 
Civil C-'iirt^ 


Of rfie 
Dwtp.' 
Juflit'. 


The powers o f tJ^e ITi yli CVmrt, in regard to these 
I officers, ar?(l) that in chso of u rgt^ nt necessity 
] it may suspend u »Siibordiiiate 

/ of 

th e s uspcnsioiL tlie final order in Ijie matte r res ting 
witl^ the Lgcal J3 q it- may appoint a 

/commission for in^iiiriiijr jnto Uie alh^^ 

M of an y Moonsiff; and a^mrling t<^the,.^^^ such 

f ’nquiry. remove or suspeiui. Jiim K(3) it may susj)eud 
liinpending the TesultQf.tfie jn(^dr\ ,. p 
o jp unishmeiit with out.,. . ,i*ommission. 

IJblJdct. Judge. alsiUH^^^^ necessity, 

iis pen d a ^^onsiff and repo pt the circum stance to tfie 
TIioJk ^ hom tlie ]?r)wor of 

order rests. 


Madr-ij- lu reference 1o Madra.^. Ac t III of 1873* contains 

provisions for the Coiir^ of the districts of^ that^reai- 
dency similar ^ wliich. are .contained in VI 
^ oU87.1, AlpoHsi ff h a» jurisdictiuu up 

to Rs. 3,000. The Act extends to the whole Presidenev 
exclusive of those traists which are subject to the 
Ag«*nts for CTanjam and Viza< 2 apatam. Act Vll of 1892 
esta blished an addit ional Civil Court for the city . 


General 

oliservLi.- 

tioas. 


nf tlir cyintinff jndit inT inwti 
tiitions of India . They am nwarlv all nf t.Tiftm nf i»p.Ati<: 
orif];in. dating tligir caf:Ahli«htni>nt fmm ffnaH-.mAnfM and 
Charters which have been passed since Iftfij. Acts 
of t^J^islativ^oTuufii^^ 

tiqn3:Jiaye beconp^the^ all th e Cou rts in 

India, e xcept th os e expre ssly constituted by Royal 
Charter. Th e who le of them might probably be 
co nsolida t ed in one Civil Courts Code^ ^ establi shing 


* AroenHed by Act XXT of lSSr», and the Deeeiitralmtion 
Act of 1914. 
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throughout the country in every proyinc^^^ IS61—1930. 

of Uourts simila r in title and,jurisdiction. The .difficulty 
standing in .the Jiom 

the.iaatjh!^^^^^ seyejjljof the less advan c ed pro vinces, 

olficera^w^^^^ civil judici al offictaifi do 

exclus ively jjiyil judicial work, and a consolidating 
Civil Co^s Codas yet be_convenicntl 3 ’frallied 
which would be a][ipiicable to all the provinces equally. 


The mode in vi'hich the civil Courts are p laced in 
regular degrees of suliordina tion is exhibited _b y t he 
genera^awjrf appj^ls^ w hich s o fafas the chief appellate 
au^ority is concen^fd, now jle£end_uji(i^ thg High 
Courts* Charters andCiv^ Procedure Ctwie. 


Tl \e a ctual course of a>pp^'al <^ers in t}y^ different 
proyince^/iSere are in BengaT Madras, and the 
Nortli-West era Provinces four 


ircs terg Provinces tour kinds of Judges— 
Moonaiffs, »Subordinate Judges. District Judges, and 
High Court Judges; Sudder Anieens and l^rineipal 
Sudder Ameens having been abolished. Moonsiifs 
may try cases up t o Rs. 1 ,(XX> or Ks. 2,0(K ) (in Madras 
up to Rs. 2,500), and an app eal lies from their decision 
to the District Judge. ’ y 


Fro m the decisions i)f >Subordinate Judges the ^ 
appeal l ies t o the District Ji| d ge if the vahip of the 
case does not exceed Rs. juid in all other .cases 

di rect to the High Cou rt. The original jurisdiction, 
on the other hand, of the Distric^ndges is unlimited 
i n amount, includinir an importan t miscellaneous civil 
j u risdiction, as for instance, under the Sucx iession Act, 
th e. Divorce Act, and the like. The app eal from their 
lie.sJto the High Cmir t. 

In B ombay, ATponsiffa. as well as Amee ns, are 
abolished, and there are five kinds of Judges, viz.. 
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C-HAM'Ktt 

XIT. 


Small Cause 


rSii bordi nate Judges of t wo classes; (1) those who 
/ try cases up to Tls. 5,000 ; (2) thnaft w^o niav try 
I ^* s,ses be yond^ that amount; above them District 
I Judges, with their Assistant Judge s under thcm,^ and 
I Joint Judges, with concur rent jurisdiction; and 

] finally High Court Judges. District Jiw|ges_ar^^^ 
principal Courts of origi nal civil jurisdictioa in the 
district, and are also Courts of xVjjpe^l from all d^:rees 
and orders passed by subordinate (^urts, exc<a)t from 
decrees above Rs.^S^OOQ, in jvdii ch case the appeal lies to 
the High Court. There are a lso Jo int Judges and 
Judges having concurrent jurisdiction with District 
J udges , but doing such civil bu sin ess onl 3 ^a s they 
receive from the District Ju dge p r tlm High Courts. 
Assistant Judges are subprdiijfatc the District J udges, 
and may try any cases referred to them by the District 
JiidjLT^fts n ot exceeding Rs. and not being in the 

nat ure of appe als. An appeal lies from such Assistant, 
as from a Subordinate Ju dge of the first class, to the 
District Judg e in case s under and cases 

exceeding th at am ount to the. High Court. 

Conditions in the other provinces have tended to 
approximate more and more to those prevailing in one 
or other of these four provinces. 

Re sides ^ judicial org anisatio n just describe d, 
t^C ojirts^of the country include a variety of tribunals 
established 


Itl mn is possible in thos e which have been described 
Vin this and in^the la^t„chapt^ A sketch of these will 
Iconci^e the account of the ea^ti^ CiyU Courts of 
^B ritish In dia. 

The Courts of Small Causes in the Presi dency Tow ns, 
as they now exist, were originally established wder 
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Ac t IX of 1850. They are the fenp^asor R of the old ^ 1—Ifl36, 
C ourts of Requests, were e stablish^ at 

1753, by tiie cWter of Gepr^re tKuLi • . 

II; t he limit of their j urisdiction be ing origipally five 
'] pago das, subscqueutly in^ 179L!!!^., to. Rs. SO. 

T wo yeajs lat er, an ^ett of Parliament was passed to 
enable the GoyeTnqrs.pf Miifirt!:? Jl? ??tend 

the jurisdiction of those Courts toKs. 400 sicca, to 
alte r and ref orm, the constitution and practice of the 
Courts, and to frame iiew' rules and ord ers. ocla- 

ination, in pursuance of this Act, Commissioners were 
appoiateZrTor the recovery o f small d ebts in Bengal, 
and the jurisdiction of the Court was c?xte iided in 1819 
to Bs. 4 00 sicca . The Courts of Ileg^i^sts at all flie 
PrpsidftTudfts by the Cliarter of Justic e and In" the 
proc lamations, pl ucked und er the control of the Supreme 
Court, in the same manner tha t inferio r Co urts in 
England were place d un der tlm control of Jhe^Court of 
Queen ^s Rench. and they con tinued to exist till 1850.'-^'' 


I n that year an Act vvas p ass ed rep e a ling the Act IX of 
prnvisin^^^ nf ilnnr^Tn Tl> a nd all A ets made ^*^"*‘*- 

conce rning the c oustitution or practice of the Courts, of 
Re quest s. C ourta oL Small Causes w ere establislied as 
Co urts of Record, with jurisfliction co^ tjgg»ip o^s_^ ^^th 
that of the abolished...Gouita; tlie j ud ge s wo r e tp be. 
app ointed by the Governor in Counc il, SLU^to liave ' 
cognizance over all suits wlien the debt or damage 
cla imed or the vJiie of the property in dispute was 
not more tha n Rs. 000, w'hether on balance ofa^CTOfft 
or otherwise. It pruvided that any Judg e or 
Judges of the Supreme Court wdio sliould consent to 
aid in the execution of the Act, might exerci^ all the 


*37 Geo. Ill, c. 142, 8. 30. 
t30&40Geo.IlI, c. 70, r. 17. 
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(.''llAJ'ThR 

XTl. 


Act XXVI 
ol' 1804. 

i-.^ 

■ r■ ■ ■■ ■ 


Aft. XV of 
1882 . 


p owers of a Jud^e appoi nted it.? aii^ might try 

suits as if he were a S mall Cau se Co urt Judge.. All 
suits brought in the Small Cruise CVmrt were directed 
to be heard and^ determined in a summary way,jiud 
every jlefence yvliich would bo deemed good in the 
Supreme £!aurt, , sitting as a Court of Equjty, .w'as 
duelared to be a bar legal deinaixd in the Court of 
Small Cause.s. 

( j»S64 an Aqt* was passed extending the^jiiris- 
diction of those (Courts to the recovery of any. ^ebt, 
damage, or demand, exceeding thc^aftm pf. Jls^ 
but not ex(*oedi?ig the.-Siimj?LJBa%.i*yiiOjprovdded that 
the cause of act ion should have arisen, or the defendant, 
at the time of bringing the action, should dwell or carry 
OH business, or personally work for gain, within the 
local limits of the jurisdiction of the Court. Moreover, 
by consent of parties thQ..X[ourt .ha4^ in 

cases exceeding in Tglue. IbQ sum pf Jn 

cases exceedii^ Rs, 500 in ,y(tl.uej......the judges ^were 

for the opinion of the High Court, a nd to give p idgment 
con ting ent upon that opi nion. 

Act XV of 1882 repea led _all prior enactm ents, 
and at present constitu tes the Small Cause Courts of the 
Presideru^^ Towns. The law a dministered and the 
local limits of the jurisilietion correspond to the High 
Court in its ordinal original civil jurisiiicti on. AVith 
numerous excepti ons specified in the Act they m ay try 
all civil suits whe n the am ou nt or value of the sub ject- 
matto does not exceed Bs. 2.QQ0 : the leave of the 
Court, however, being necessary in certain circumstances. 
The exceptijon s inc^^^ ^. amr ^ mgst others, easpa nonn ftrn. 
ing the revenue, actg ordered or done by the executive 


• Act XXVI of 1864. 
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or by o fficers, unci immoveable property. They also 1861 --] 93 ( 
i nclude yarJOiTs suits b olongin g t o g^uity. admiralty, 

and divonie jurisdicti oii._T he Cour ts are subject to 

the superi nten dence of the High C ourt s. The Act has 
been amended by soraFlateFUcts. 

Wit h regard to the Mofussi l^ Sm all Ca use Courts kofuesil 
were est abl i shed* in 1800 ; and in 1805 the la w relating 
tot them was conso lidated and amende d. Act IX of 
1887 reconstituted them. Suits to the yah ie o f Ks. 500, 
or, if the Local Cov(?rninent so direct, to tlie value of 
Rs. 1,000, are, generally speaking, cognizable by those 
Courts. There a rc^ however, f orty-four express excep- ^ 
tioiis, wh ich are sp ecified in the 2nd schedule to the 
Act of 1887 . 

T1i<5 constitution of the Courts, with the establish- 
iiieiit of officers, dejieiids upon the Local Government, 
tlie previous sanction of the Governor-General in 
Council being necessary. T he territoria l Jimits of each 
Cou rt are define d, and may at any time be abolished by 
the. Local Government. 

Power is no longer given to reserve questions for 
t he gi)iinon oflEIic H igin.vOiirt, and to give judgment 
contingent thereoiL But the High Cou rt may for its 
own satisfaction call fQr_a. case deci ded by t he Small 
Ca use Court, a n d pass such order as it think s ftt. 

U nder a varie ty qfJLndiaiL.,eiiA:C^^ some of 
th ese Courts have had j urisdiction conferred on them 
in s pecial matters, for the details of w hich the students 
may consult Si r J ohn TrcyclyiUL’s, The Constitution 
and JiirisdiotiOBr-af- Courts of. Clyil,Justice,in British 
India:’. 


C, HC 


* Act XLll of 1860. 
t Act XI of 1865. 
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Ijiiroduction — Ac t X Oi .J^72—Three jpropo.st^d jiltcratioiis— 
Suggestion s of th e .Bengnl (.lOvernmont —Ticnort of the Cora- 
mittee—Crimiiia] lui^ility.., pf^roiieans—Tlic Criniinui 

Courts jMtahliali^d. hy_the Cc»jle—Act \ of I.SS2 and Ac?t V 
of IKUS —Distinction bptw.Qca.,.the tliree clasws of Alagistratcs 

— Magistrate of.the District—Of the iSiihdivision—Special 

Magistjaites—Courts of Sessirw— l»owers Cdmiual Courta 
over Kuropeans—Powers pl.ih& Mapistnite—Ppjtt'rs of the 
SesHinn.s Judge—I'owers jof... lligli < Courts—Al)rog^.ion of 
C<iifT('rciitial privileges since iy2IJ—Poliee^^diiiinistration 
jgenerally—As Modified in Bengal—In Bombay Presidency— 
^/In Madras Presidency—In the J*rc.sidency Towns- Bombay 
j - C>a1cutta—Suburbs of Cnlciittii—Madras—North-Western 
■ Provinces—Justices of the Peace—Coroners. 


I t rpiaiiin.s tojsive an ac count of th e CriiriiD a] |)oi;.rts 
and Police organization now cxisling in Britisli Inrlia. 
The yy. stcm fo r the rejpj’yssion of crinu* is most 
important branc h of the Gp3:;enipioiit country, 


the instrument by wliich peace and order, which are 
the chief objects of Government, arc daily and in all 
the details of life secured. 


Closely connected with this Judicial and Police 
organization is the s yl^iect of crimind procedure. 
The firs t Code on that subject w^as p assed,jn. J86P 'TT 
was^ ttie 'Wduct ^f several genCTfl.1;.ionH of _T ndian 
adm inis trators and statesmen, who from ilie first 
momcrit that t hey undertoo k , the res ppp sibili^ of 
and abandon ed a blind rel ia nce o n the 
Ma home dan Adawluts, La d undertaken the ^task of 

sh ould proce ed, ifihe s ystem which they ori ginally 
est ablished was from time to ti me fre qu ently alt ered, 

( 268 ~ 
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amended, and readju at length ,a. hundred 

regulations and Acts were consolidated and PQinpressed 
into a single Co de. 

Then came vario us amendments of the C ode 
itself, and, in course of t ime, Act VI II of 1859 consol i¬ 
d ated th^e ai^ndment s. 

Mr. Fi tz-Jame s Steph en* said of the Code of 1861 
that it was “ drawn by men t horouuh lv weH acquainted 
wit h the i system Aji jth ^"hich^ th^ wens ; 

but I am inclined to whether thcv^ilid not know 
it rather too well, for tln^^ cer tainly thre w the yariona 
provisjona. together .with ver j; liUle r ega rd to arrange¬ 
ment aud, without ^ gen eral plan'\ The result 
of the Amending Acts and of Act YIII of 1869 was, he 
considered, only to increase? the confusion which liad 
previously existed. 

The consequence w'as that the C riminal Procedur e 
Cod e of 1872 was passed , which came into force on the 
1st of September of that yea r. TFi'epealeJ the Code 
of 1869 and so muc h of the Code of 1861 as had not been 
repealed, an d v arious other Acts bearing upon minor 
poi nts of cr iminal law and procedure . The h tcf. 
fviz., Act VIII of 1869) had ix^e extensive jimrnd- 
me nts in the earlier law without repealing it , so that 
t wo Cod^ vrere in existence instead of one. The Act 
of 1S72 rp.arrfq^ged t he law, and also, wEk^ 

is the i mportant p oint for our attention, r econstructed 
all t he Criminal Court s throughout the Mofussil. 

Th ree important alterations of law prrynwil 
in reference to what I have described as the rival 
j udicial in8titut^op s_oLAhe Crown and the Compan y. 
The object was to remove unnecessary distinctions,''and 

* Lqsnlative Procaedinga of the Oouucil of India, Vol. XI, 
p. 392. 


1861—J936. 


Act X of 
1872. 


Three 

propoacd 

alterations. 
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Chafteb 

XIII. 


Siig^efltions 
of Bengal 
Govemmeut. 


e stabli sli greater uniformity of criminal jurisdiction 
and procedure. 

The fir st related to the jurisdiction given by the 
'Stat ute of George ITl* to Justices of the Peac e in the 
' Mofus^l, an d exercis e d by the m on European J ^ritisb 
s ubje cts. It was proposedf tliat that jurisdiction 
should extend to eases usually disposed of before 
Magistrates upon summons. 

The second alteration j[)roposed jto enable 
Sessions Judges to dispose of all eases against Europe an 
British su^ec^shunless they insisted upon their right 
to be tried by the High (Spurts. 

The third was^.wjtb. to t rial b v juries. 
^Instead of convicting a n lan if found guilty bv a larger 
rnajoriU' of a ju ry, and tryjujr him agiiin if found guilty 
by a smaller majority, the concurrence of the Judge 
wa s p roposed to be tjie cfmditijiix.oi .thci ..txiuuiph of 
the majority. It was proposefl th<\refore. that jf not 
less than two-thirds^of a j ury c on victed, and the J udg»* 
agreed with them, tlie accusjwl wa s t o Jie,.,xaniyieted : 
if there was not such a n 2 ^nty..pr not 

agree with them, the ac^u^ed, would 

While Ac Bill was peiuling be fore th e Council the 
Government of Bengal sug gested t hat, instead of the 

Justices of the Peace (who are generally Mofussil 

^-..—^ 

Magistrates) bein g limited in their penal powers over 
European BritiA subj ects to tw o moiitKs' impr ison- 
mentj asjwas th e case under the Statute of George 1 11, 
those powers should b e considerably extended , and 
that Eur opean British subjects should be rend ered 
amenable in a great degree to the ordinary Criminal 


* 53 Goo. HI, c. 155. 

t See Legislative Proceediiign (Indian Council), (1870). Vol. IX, 
p. 481* 
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Courts of the country. Tliis suggestion was concurred isoi—iose. 
in by other LocarCoverimients, and the^Select Com¬ 
mittee app ointed to conskUy th e B ill_rgj>orted— 

Th at a full ijo wer M agistr ate, beinj^a Jiustice of 

and being, in the case of Mofussil Magis- mittee. 
tra tes, a European Bri tisli subject , sho uld b e e mpo wered 
to try E u ropean Britis h sub jects for such offences aa 
<?ould be adequ ately punished by' thiee months’ 
imprison men t and a fine ofJRs- 

/(2) That a Sess ions Ju dge, be ing a Eujopeaii 
Britisl i .subjec t, should be empower ed to jja sa a-sentcnce 
on Britis h subjects of on e year, o r fine; and that, 
if the Europ ean British subject })lead s giiilty, or accepts 
the Sessiems Judge's jmrisdictioii, thc_,C^^^ 
any se ntence which is pr ovidedJby Ja^L.for. the ^flence 
in question. 

That a Eu ropean British subject, con victed 
b y a Jihstice of the Pea ce or M agistrate, shoidd have a 
ri ght of appeal, e ither ^o the Court of ►Session, or High 
Court, at his option. 

1^4) That i n every case in which a European is in 
cu stody, he ma y a^jply to a High Court for a writ of 
hab eas eorpm ^ and the High Court shall thereupon 
examine the legality of his confinement, and pass such 
order as it thinks fit. 

Thi s report showed the genera l tendency of tlic new 
legisl ation, and challenged discussion upon the subject) 
of th<> _PYe1iiaiYft pTivilpj^rpa of Euiopeaus in criminaK 
m atter s. Th e further (|iuestion relat ing to the extent j ^ 
to which uniform procedure in Pre sidency Town and I 
Mofu ^il could be secured was left untou ched. 

Act X of 1872 was a complete body of law, upon The Oiminal 
thr ee distinct subjects , viz., the constitution of the iiShSd"by^he 
Cri minal Courts , the conduct of crimina l proc eedings, 
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and the exercise of a preventive jurisdiction for the 
puipose of securing the peace. 


As regards tlie first of these subjects, the Code 
proceeded upon the same principle as tlie Bengal 
Sessions «Tudges Act of J 871. It repealed a number of 
Acts and regulations which, in an obscure and fragmen¬ 
tary manner, established Criminal Courts, and placed 
the constitution and powers of those C-ourts in a clear 
and distinct shape. The Chief Criminal Courts 
throughout the country have already been descrilxMl. 
The Code,enac_^^^^ besides tln‘8e tribunals. th<?re 

should be four^gradjes of CViminal Courts in JJjntw 
India, being those inentioned fii^^ of 

those of the Presidency Magistratts. 


The Code was uinendcdjiy several Acts (viz., XI 
of 1874, X of 1875, and IV of 1877), and..eventually 
a ucw Cp(le (Act X of 1882) was passed to consolidate 
and amenc^ ^ law relating to criminal procedure. 
That Code applied to the whole of India, while Act X 
of 1872 excluded from its operation Hig h C o urts in 
their original criminal jurisdiction., of 

Police Magistrates in the Presidency Towjis. The new 
Code repealed, wholly or partially, a ini m ber of^Acts, 
including Act X of 1875, wh ich regu lated the criminal 
procedure of th e CQt»rts, and Act IV of 1877, 
which regulated that of the Presidency Magistrates. 

Act X of 1882 was s ubsequently replaced by Act V 
oi 1898 . Th e later Act, l ike the for mer, enacted that 
besides High Co urts, and Courts establi shed under any 
otW law t han the Code, t li(?re should be five classes of 
Criminal Courts in British India, viz. ;— 

Courts of Session. 

I/'" (2) Presidency Magistrates. ^ 

^ (3) Magi.strates of the first class, j 
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Magistrates of the second clas 3 .^^»^«s% ^ J86i—1036. 

u^) Magistrates of the thii'd class. • -t 50 , 


A il criminal tri als in Britisli India must hf* 
be fore one or ot her of tliesc Co urts The powers of a 
Court jof Session ex^nd to pasauig any sentence 
autliori zed b y law : but .any senjjgnce joJ[ d^^ passed 
by it i s subject to confirmat ion by the Hi gh Court. 
All Assista nt Sessions Judge ma y not exceed seven: 
years’ transportation or imprisonm ent. The tnain^ 
rlistinctio n bet ween tlio other Courts js Jhat, a Presi- ^ 
donc y Magistra te and a Magi.^tTate of th e iirst class may 
sentenc e ui> to th e te rm of twef ^ars. or impose a fine' 
up t o Its. 1,00 0 ; a Magistrjite oi the second class may 
imp rison up to s ix months, or iriippse a fine up to | 
it s. 200 ; both of them may include in the imprisonment 
solitary confinement, and may, it in the ca se of a 
Magistr ate of JJio second class he is syiecially authorized 
t he Local Govcrniii<?nty order a whi pping, A ^ 


Dislirictiion 
))etvveen the 
throi* rbiHses 
of M.aKw* 


Magis trate of__thQ . third class inay imprison for one 
mon tti^ or impose a fine up to Rs. 50, but he may 
ntdthi>y» or der solit ary co nfinement, nor a whjn)ping. > 

A ny Magistrate niav pa.ss any law ful sm itenco 
com bining a ny of the sentenc es which he is aut horized 
b y law to p ass ; that is to say h e may award i mprison¬ 
ment ill default of payment of a j p additi on to 
the full term of im prisonmeut whic hjhe. competent 
bo awa rd. 

Besides these three classes of Magistrates, the 
Local Government must appoint in every district, - 
outside the Presidency Towns, one of their number of 
the first class who shall be cal led the District Magi strate."! 
and shall exercisQ throughout, it all the 4)owers of a f 
M agistrat e. It m ay also ap point subordinate Magis- ^ 
trgtes. In the non-regulation Provinces the Local - 
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Chaptek 

xm. 


Ifla^istrate ) 
of the l)i»- * 
trict. 


Go vernm ent .fflay jnyest the District Magistrate jh any 
Magistrate, of the iirst class with power to try as a 
Magistrate all ^ffences^ not ^ . witk. death. 

All the Magistrates pf. the three classcs_^all he 
appointed by the Local Jjoycrnmcnt. and shall be 
subordinate to the Magistrate of the JJistrict, the local 
limits of whoso jurisdiction may be prescribed by the 
Local Governiiient. All Magistrate s arc to be hidepen- 
dent of the tScssions >1 udge, except to the. exti;.i]iLand in 
the manner provided by Ihj;; Code. 


OftheSnb»f ’ v The Local Governiiieiit mav divide districts outside 

-i;.,:,;— .»> - , , ....- -- - 

Piysidcncy Tuvnis into subdi vision s , and place any 
^ Magistrate of the first or second class in charge of 
<a^Sjrlxlivision of a. district. Tlic Magistrate of the 
subdivision shall be subject to the control of the 
Magistrate of the District, b.ut...he._in^hil^tum 
control ev<3ry Magistrate within his subdivision. 

SpeciaT"^^ Special Magistrates mav be appointed bv the 

Magistrates. / ^... --A-i-—-— 

' Local (loveriinient m any local area outside the Prcsi- 

deiicv Towns. Tlie Jjocal. Gover^^^^^ may direct 

two or mor(3 M jyxistjra.te.s_to sit t ogether as a Bench, 

"a nd m ay invest such jkuich w ith the powers of a 

Magistrate of the first, second, or third class, and 

direct the Bench so constituted to try sucli cases or 

such classes of cases only, and within such local limits 

as it thinks fit; and i n the a b sence of suc h direction, 

the Bench shall h ave t he powers of the highest c lass to 

which an y one of its members who is present tid ing 

part in the proceedings belongs. 


The Presidency Magistrates are appointed £oi jthje 
Pr esidenc y To wns, w hich for the purpose'oT the Code 
be deemed district s. On e ^ su ck ltagistrates 
i n eac h town is to be Chief Magistrate. 
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With rojjard to Courts o rSess iop, every province, isoi—l 
excluding the rrf?.sidency Towns. shalLhe.a sessions 
division (sec. 7), or sliall consist of sessions divis ions; Courts of 
and everv-iliv ision shal l he a district or consist of 
districts; the Loca l ftov t^rnment being cmpojyerorl to ^ 
alter the number of such division^ and districts. There 
shall be a Court of Sessions and a S essions Judge for 
every se ssions division. Th e i^oca l Governinent may 
appoint Additional and As.sistant S^sions Judges, who 
shall exerc ise a ll the }powers of the (*ourt, limited, 
however, as regards punishment, to seven years’ 
tra nsp ortation or imp risonrneut. 

Any person (sec. ‘108) conv icted on a tri al hehl by 
an A ssistant Sessio ns Jud ge, «i D i strict Magistrate, or ^ 
ot her Magistrate of the lirst class, may appeal to t he r. 

(’ourt of Session. A Europeap British su bject might.. 
at, his option anneal e ither to th e-ijidi Court or the 
Cour^of Session. Kut this privilege has now been^ 
taken away by Act XII of 1923. Any one convicted i . 
by a Sessions Judge, or an Additional Sc.ssions Judge, * 
or by a I^rosidencv Magistrate (if in this latter case .v 
he is 3ente! i(red to upwards of six months’ iii^risonmeiit 
or Rs. 200 fine), mav appeal t o the H igh Court, 
exce pt if] | ^fises where he ha.s pleaded g uilty, w hen 
them p^^pppt lya to the extent or legality *■ 

of_ tht^ sentenc e. There is also an appeal to^ the a 

Hig h Court from any sentence of four years ’ im¬ 
prisonm ent or transporta tion by an Additional S essions 
Judge or bv a Magistra ty. s pecial ly empowered. There 
is n o appeal, however^ in petty cases, that i s, where 
the Cpiirfc of SefjiaiQns or any M agistrate of the first j 
sciitencea to imprisonment not ex(-‘eedi ng one 
month,. ftL to ,a fiTifi not C2gcecding^J&8^,...5fl» or to 
whippin g only , nor is there any appeal from certain 
summary convictions. 
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Tlje J>ro\;isiptts unless it is otherwise 

distinctly... exj)ressed. apply to all persons without 
di stin ction of race ; but, until the passing of Act Xil 
of 1923, a separate chapter (e. 33) of it related to the 
investigation and trial of offences committed by 
European British subjects.* One provision, in this 
<^\(*iusivc clLa.ptcr Wi>s that, in order to have ^aiiy 
tTiuiiindJurisdictioik in reference to a Eurupcan British 
subject, the Judge of a Sessions Cqur^ m^^^^ 
be of the sanui nationality; if an Assistant Sessions 
Judge he must also have held the oflSce for at Jeast 
three yeim aml^ esp.eci^lly e in .that 

behalf_ by the Local Government. Another provision 
was that for purposes qf^inyestigatiqn., 
officer must li*.»ld the dquJ>le_oj}L^^^^^^^ of 

th^first class, unless he is a District or Presidency 
Magistrate, and . of Justice of the I\^ace, and .must* also 
be a European Jiriti^^^^^ subiect. 

Any Magistrate might entertain ji comjdaint, and 
issue process, to cqn^>el the appearance of the accused 
without regard to iiationajity; but if tlie. agemied was 
a European British subject, su ch process, before the 
enactment of Act XI1 of 1923^ had to be r eturnable 
before a AJagistrate c om]>etcnt to inquire into or to 
try the case. Suedi Frcsiflency 

Magistrate, had power in such a case to pu nish up 
to 1 1 tree month.s’ inipri.sonnHm ti or up to a finci. of 
Rs. 1,000, or both;.and being a District Magistrate, 
power uj> to six months’ imprisonment and Rs. 2,001^ 
fine, or both ; in cases not adequately punished by 

* These include (I) all subjects of Her Majesty bom, naturalized, 
or domiciled in the United Kingdom of Great Britain and Ireland, or 
in any of the European, American or Australian colonies or posses . 
sions of Her Majesty, or in the colony of New Zealand, or in the 
colony of the Cape of Good Hope or Natal; (2) children and grand- 
ehildren of any such persons Uy legitimate descent. 
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a sentence of that character, the Mag^istr^^ had to 1861—l!>3e. 
commit the accused to the Court of Session, unless the 
oficmcc complained of vras punishable with death or 


transportation for life, in whic h case nommitm ent 
l ay to the High. Cpiirt. In the Presidency To wns t he 
co mmitment had to^ be t o thc» Hicrh Court in every 

In cither Court, the accnisQd,, U a might 

claim Jo before a mixed jurr or a niL\ed set 

of asses sors, not. Jess than half „bou]ig„. E oi‘ 

Americans. He might also claim before a Uistriert 
Magistrate tliat Ids trial should be by jury. 


Before the Amending Act XII of 192:i, Sessions Powers of 
J Additional Sessions^ Jik .aiwb.. when 

sp ecial ly empowered by the, Local lUov.eruJnent, 

AasijifeaAt Judges, \yhp had Jicld that.jaiik for 

not Jess tha n three years, might i>ass o]i European 
Brit ish subjects any sentence warranted by law not 
exc eeding one vea.r\s impris o nme nt, or or both. 

If, at a ny stage of the procetnling, t h(^ Sessions 
Judge was of opinion that sucli seiiteruHy would be 


inadequate, he had to record lus opinion to tha t dfect, 
an d transfer the ca 3 tt,to^thc High Court. 

B efore the Am cndimr Act^of .Eumpean 

Britis h subject conv icit ed by a Magistrate, or Assistant 
Sessions Judge, mif^t^ a±^ Jiia opripi^, to the 

Cou rt of Si.^ssion or to the Hi gh Court,: cojirict^d by a 
Cour t of Session jiy. juiiglit amie al t o the High Court. 


Poweni of 
High Courts. 


The High C^ourt was vested with power to order any 
Eur oi)ean who com plained of unlawful jdetentiou wjth in 
its juri adictiori to be .br ou ght before it to...abide.its 
further-jocdin^ (s. 456). 


The Magist rate was al so bpu n.d to ajuj” ace used 
p erson, unless h e^ had^jlflip)lj|Ayi^ that he was 
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Chaitrs 

XIII. 


.Abrogation 
of differential 
privileges 
since 192:1. 


Police ad • 

ministration 

generally. 


not a Euro pean Britisli subject, whetlicr one 

or not; and if the accused did not cla im before the 
Magistrate who tried or coiniiiitted Jiim to be dealt 
wdth as a Eunjiumn British sul^ect, he woulcl be taken 
to have waivecl his j)rbdlege. 

The above ]»rovisions for differential treatment of 
Eu ropean accused per sons wen; in several respects 
removetl and in others revi.sed by Act XII ()f_li)2*i. so 
as to x^Iace European ani^ Indian accused persoas.on 
a footi ng^of equality. The European ,Britisl\.j 5 JL^^ 
right to be tried Europcan^J iidges a nd, Magjajtratcs 
ha|^ been_cntkcl):.. ahroguit'd. Sessions Coin*t.g5 can now 
pa§s, sentences on . penal j}t?ryilude, 

i mprisonm ent and fine. Magistraies too cai i now i pass 
sentences nptm thenijipj^n the yornuil limits of their 
pojjvers wi% thes sipg^ saving^ cannot pass a 

sexit(aicfi.iif.„\ebipping* ^The options previously reserved 
to them to choose between one of two grades of Courts 
luas been taken aw ay. The Amendment of sec. 491 
of the Code has now given the High Courj b power to 
cau se any perso n within its jur isdiction, Joinder unlawful 
detentioUj, irres pective of liis race or nationality, to be 
dealt with according t o law. In other respoct.s the 
positions of a European and an Indian accused have 
been equalised by in effect allowing an Indian to claim 
an all-In dian jnr^- or a jury with an In dian rnajc jrity, 
in like circu mstances in which a European m ay 
clai m an all-European jury or a jury with a Eur opean 
majority. 

With regard to the Police Administration in India, 
A cL.y_Df _18GL modified by A ct III of 1888. andJat er 

remains as the basis upon 
which the general law on that subject outside the 
Presidency Towns rests, modified in different localities 
by special Acts; which it is outside the scope of this 
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work to discuss witii any iiiinutcrioss. It lias been 
applied generally througliout the country. 


In Bengal an AcL-vvas-passed in .]8()7 which 
aboHslitfd murngipai fehowkid^^^^^^ ...provided (see, 
howeve r^ the, Miinicipalitics Act V of 1876) that the 
Poli ce ill t o tt!iiS-Should bo enrolled under tluj general 
Act, the.- ejcpciiiaes.. to. be .proyjded^tjr for 

whicL^thej^^re^ ActJKU_piLi8.(ip provided 

the estab lishment of general P olice Districts, 
each subj ect to an In spcctor-Oe neral; while a s ystem 
of village cjiowkidars was established by At;t VI of 

187o7 ... ..* 


In the Presid ency of Bom bay, excluding the town, 
a local Act was passed called the Bombay District 
Poli ce Act, 1867 . This was, h owever, repea led almost 
entirely by Bombay A ct IV of ] 81H). which provides 
that the supe rinten dence of the Police throughout the 
Bombay hi the Go^u*iior, and 

that its administration^shall vest in an Inspcctor- 
(lencraf and Jns- ileputies; and in each district in a 


Distri ct rSm ierintendent^ -subject to the c ontrol and 
dir ection of tlie Magistrate of the Dis tric t. Tliej iuties 
and pow ers of the Polu^n are pr ovidi^d for ill the Act, 

of 1902. In exercising his aiithoxitv the Magistrat e of 
the District, must he gnvfirmul.hv.t.he rules aiui orders 
of his Governni_e nt. .He ^may in case of pressing need 
call upon the I nspector-Gene ral to furnish him with 
addi tional p olice; and the Distdet Superintendents 


are bound to fu rnish him with r eports on any Matters 


connected with crimes and the maintenance of order, 
and even to remove their subordinates on his requisition. 
The Commissioner in turn has certain powers within 
his division which'are paramount to those of the Magis¬ 
trate of the District. 


1861 - 


As iTicidiliod 
in Bengal. 


In Bunibay 
I'reHidoncy. 
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C-llAin'EB 

xni. 


In Madras 
Presidency'. 


In the Presi¬ 
dency Towns 


Bombay* 


Calcutta. 


The Rcgiil ation o f Po lice within the Madras 
territories is pro v ide d for by A^ct which 

was amended by ^Ip^aL^ Act, V of 1865 The superin¬ 
tendence of the Police, was ^ 

Council, with power jtK> give_ &^^ to 

others to ^appoint, supersede, or contred nny. police 
functionary. An Inspector-CJcneral of Pplicn with 
such Hubordiiiatcs_as..the Gpy think fit 

are responsible for the aclministration the. force. 

SpeciaL PpHce officers , may be-appointed in. .ca.se of 
tumult or riot by the nearest Magistrate. The.duties 
of Police officers are, to use tlieir best oiuleavours and 
ability to prevent all crimes, i)(Ien(res, and public 
nuisances; to preserve the peatie, to ap])reheiid dis¬ 
orderly and suspicious characters, to detect and bring 
offenders to justice, to collect and communicate intelli¬ 
gence respecting the jiublic peace, and promptly to 
obey aiid execute all orders and warrants lawfully 
issued...to them. 

AVith regard to the three Presidency Towns, the 
Police admn^sff pjry^didcd,^ox.. by. Acts 

of 1850 and XLVIII oLlfiCO,. and thuae.Acts,.subject 
to frequent amendments, refined^i^ as the 

town of Bombay w'as concerned, until they were finally 
repealed by Bombay Act IV of 1902, which consolidates 
the law relating to the police in that city. 

But in Calcutta, Act IV of 1866 of the Bengal 
Council has repealed them so far as they relate to the 
town of Calcutta, and has provided that the administra¬ 
tion of the Police in that town should be vested in an 
officer styled the Commissioner of Police and appointed 
by the Local Government which can also appoint one 
or more deputies to perform any of the Commissioner’s 
duties under his orders. A .special Police Fo rce is 
pro vided for th e t owju of Calcut ta. T he Comm issioner 
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appoints them a nd m ay lme. suspend or dismiss them, 
he may appoint special c<)nstables, on_omorgency,^w 
the powers of or dinar y officers of PoUce. 

Calcut ta is di vided into Police Distiicta. and the 
fif Police, .are appointed .under 
this Act. The pf the Magistrates^ the Commis¬ 

sioner, and the Police are carefully defined .under 
the Act. 

Ten days before this Act was passed another 
Act, viz., II of 1 866 (Bengal Council), received the 
assent of the Governor-General. It enabled the Local 
Government to exclude the sul)urbs of the town of 
Calcutta from the general Police District of the Prov¬ 
inces, and to order the constitution of a Polic;e Force 
therein to be under the exclusive direction and control 
of the Commissioner of Police for the town of Calcutta. 
No special Magistrate of Police is appointed for the 
suburbs, but the powders of the Commissioner therein 
are similar to those which he exercises in Calcutta. 
The municipal police continues to be regulated by local 
enactments. 

With regard to the town of Madras, the-.Police 
Acts XIII of 1856 186 () were repealed 

by the local Act VIII of 1867, which, in turn was 
repealed by jjfadras Act III of 1888^. The town Police 
was by the last Act constituted in suc h manner as the 
Gove rnor in Council sho uld direct. A Comm issioner 
of Polic e^ was appoint ed for .Madras, jsnh^ect to the 
auth ority of th e Governor in Council. 

In 186SL.jaiL^Act*„y^ passed by t he Governor- 
Gene ral in Cou ncil to provide for th e mainten ance of 
the rural Police in the North-Western Provinces and to 


1«G1—J936. 


SuburbH of 
Calouttu. 


Madras. 


North- 

Wostorn 

Provinces. 


• Act m of 1869. 
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Chaftsb define the law relating to villa<^e watchiiieii. Subse- 
qilently Act XVI of iy7.‘l repealed this Act, and 
provided for a village and road Police, omitting village 
watchineii. Tlie yill arg e Policy are jtp b e a}ipoi nted 
^v^tjie zeniindaril,. the.JTpad^ Policc^ by,^hc 11 agistrate 
of the district. Th(^ du^^^ arc jnescribed by the 
Acts The II agist rate of the JJistriet may dismiss^ the 
members of either force. ^ The Local Ooverument may 
frame rules for their numbers, location, and discii)line, 
and generally for the pui*poses of the Act. 


^astioesoftlie In 1869 the law relating to the appointuieut of 
■ ^ Justices of the Peacr e was co nsolidated atid amended 

by Act IT o f that year pas.sod by the Goveinor-Gcncral 
of Indi a in Co un cil. The new f'odo of Criminal Proce¬ 
dure (V of 1898), sec.s. 22 to 2o. now contains tht* Jaw 
oi l the su b ject . It is proyidod that, ojitfide tlie.Presi- 
dency Towns. tJiejGpycrnw^^^^ 

and every Local Ooyeriji merit with in its pipyinces. mav 
appoint such Jiuyojie^^ may 

think fit to be Jii.stice.s of thp Pf^ ftcc with in such terri- 
tor ies as may Jjc noti^ For .the t^ree l^residcncy 
towns the gppojntmiiMt iJifi- lhsaCfi. rests 

generai 1 \' , with . the . Loca 1 f 1 oyecumi^t- Forthose 


towns any persons Hrit.kk Indiiiu and 

not being the^sulyects of .any fpreigjt^ bo 

deemed g^ualified, are eligible, f >utiiidp..,the Presidency 
Towns existing Justices of the Peace are deemed to be 
appointed for the whole of India except the towns under 
the Act. 


A Justice of the Peace may be suspended or 
di^issed- by the Govern ment w'hioh app ointed him. 

Coroners. Th e law relatin g to Cor oners in the Presid ency 

To wns was consolidated by Act IV of 187 1. Every 
Co roner is appointe d and m ay be suspend ed or removed 
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by^11(4ovi>rnmr>fif, iXlttSLi^q.iyr£.iutO thI^ 1 «fiI 

cause of death whenever any person lias died hv 
^ccKJenQ ttio mreidj^ feTiir jcie..- in prison, or suddenly ^ 
by means unkno wn- On receiving jo^ such „ 

death he must .^ijninon a j ury^ view and ex amine " 
the jx> dy, summon w itnesses- and finalljr' the ’" ^ 

inquisitinn according to the finding of tlie juty or the‘ 
0(jinion o f the major ity. Tt is no longer tJie duty of the^' ' 
Coroner to inqu ire w^jiher am' person dyii^ l>y his • 
own act \ v«as or was not J elo de esc, to inquire of treasure*, 
trove or wrecks, to seize any fugitive’s gpq^js, to execute^ 
process, or to exercise any f-oroner’s jurisdiction not 
especially conferred >)y this Act. The Act was subse¬ 
quently amen<led by Act X of 1881, and finally W the 
Oiminal Procedure HoTlesTX Q^ri882, a nd V of 1.898), 
and the Coroners Amendnieni^ Asit .lY. of..l308. Act 


V of 18 89 howevcr -aholished the oiEoeiiai:. Madras and 
made oTher provision fo r the di scharge,. olitgLJittties. ^ 


O, HC 


18 
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